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Introduction 

For engineers and other design professionals, managing and predicting the scope of 
contractual indemnity obligations is essential to proper risk management. Where duties imposed 
by a contractual indemnity exceed the standard of care, the design professional also runs the risk 
of losing the full protection of its professional liability insurance. The usual policy forms will not 
consider the indemnified party—typically an owner, lender, investor, or third party beneficiary 
of the contract—an “insured” entitled to the policy’s protections, and exclude coverage 
altogether for “liability assumed by contract. (See Appendix A – Specimen Travelers Design 
Professional Liability Insurance Policy. Key terms excluding coverage for defense and indemnity 
obligations assumed by contract are highlighted.) 

In recent years, design professionals and their insurers were unsettled by the California 
decisions in Crawford v. Weather Shield Mfg., Inc.1 and UDC-Universal Development, L.P. v. 
CH2MHill2, which imposed financial liability for the defense costs incurred by two developers in 
residential construction defect litigation even though the indemnitors—a subcontractor in 
Crawford and an engineer in CH2MHill—were found by a jury to be not at fault.  

It was not remarkable in Crawford or CH2MHill for the developer to demand a defense 
of the homeowners’ claims. The contractual indemnities in both cases expressly required a 
defense. However, the California Supreme Court held in Crawford that every indemnity contains 
implied duties to defend or reimburse the indemnitee’s defense costs—unless those duties are 
explicitly disclaimed in the contract—and those duties are triggered by the tender of defense 
“regardless of whether it was ultimately determined that [the indemnitor] was actually 
negligent.” The Supreme Court noted that California’s Civil Code section 2778 had, since 1872, 
established general rules for the interpretation of indemnity contracts “unless a contrary intention 
appears” in the indemnity.  

Three such general rules in Cal.Civ.Code §§2778.3-5 controlled the outcome in 
Crawford:  

 A contractual indemnity against claims, demands, or liability “embraces the costs 
of defense against such claims, demands, or liability” incurred reasonably and in 
good faith. 

 The indemnitor “is bound, on request of the [indemnitee] to defend actions or 
proceedings brought against the [indemnitee] in respect to matters embraced by 
the indemnity” unless the indemnitee chose to conduct its own defense. 
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 If the indemnitor declines the indemnitee’s tender of defense “a recovery against 
the [indemnitee] suffered by him in good faith, is conclusive in his favor against 
the [indemnitor].” 

Applying these statutory rules of construction for contractual indemnities, the California 
Supreme Court held in Crawford that—unless the parties’ agreement expressly provides 
otherwise—“a contractual indemnitor has the obligation, upon proper tender by the indemnitee, 
to accept and assume the indemnitee’s active defense against claims encompassed by the 
indemnity provision.” As Weather Shield’s subcontract did not disclaim the duty to defend, or 
expressly state it would not be liable for defense costs if it did not have to indemnify the 
developer, the Supreme Court held Weather Shield must reimburse the developer’s defense costs 
even though a jury found it was not at fault.  

In CH2MHill, a consultant provided engineering and environmental planning services for 
the developer of a residential condominium refused the developer’s demand for indemnity in 
litigation by the homeowners association alleging property damage resulting from “defective 
conditions” due in part to “negligent planning and design of open space and common areas.” 
CH2MHill sought to distinguish the Crawford decision—which issued during the course of its 
litigation—by arguing that the homeowners’ complaint against UDC did not allege any defective 
performance by CH2MHill.  

The California Court of Appeals rejected this argument, holding once again that the 
contractual indemnity was not so limited in scope that it required an “underlying claim of 
negligence specifically against CH2MHill in order to trigger [its] defense obligation.” Since the 
indemnity covered claims against UDC that “arise out of or are in any way connected with” a 
negligent act or omission by CH2M Hill, it was obligated to defend and—once again—to 
reimburse the developer’s defense costs even though it had not been found at fault by the jury’s 
verdict. The Court of Appeals held that CH2MHill’s duty to defend applied to “any ‘suit, action 
or demand brought against [UDC] on any claim or demand covered herein’.” (Emphasis in 
court’s decision.) 

Rules of Construction For Indemnification Agreements  

Indemnification agreements are contracts and, despite some variation in rules of 
construction applied from state to state, courts universally enforce the clear, unambiguous terms 
of contracts as agreed by the parties. When interpreting contractual indemnification agreements, 
courts typically construe their terms narrowly against the party seeking indemnification. In 
recent years, some states have also enacted legislation expressly prohibiting indemnification 
provisions that require a defense before the indemnitor’s fault is determined—as will be 
discussed below—or prohibiting contracts other than insurance policies that indemnify a party 
for its own negligence.  

States With Indemnity Statutes Comparable to California’s Civil Code 

 Legal authority for imposing a duty to defend in California without regard to the 
indemnitor’s fault is found in the eight sub-parts of Cal. Civ. Code § 2778, Rules for interpreting 
indemnity agreements. As applied in the Crawford and CH2MHill cases, the Civil Code implies 
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a duty to defend unless it is expressly disclaimed. Only five other jurisdictions in the United 
States that have indemnity statutes that are virtually identical to this portion of California’s Civil 
Code: North Dakota (N.D.C.C. §22-02-07(4)); Guam (Guam Code Ann. §30107); Montana 
(Mont.Code Ann. §§28-11-313 to 28-11-317; Oklahoma (Okla.Stat. Title 15 §427); and South 
Dakota (S.D. Codified Laws §§56-3-7 to 56-3-15).  

 As the indemnity rules of construction statutes in these other states and territories are 
nearly identical to California’s Civil Code, we will not repeat them at length. Only North Dakota, 
South Dakota, and Oklahoma have reported decisions under their statutes. As of this date, no 
published opinion in these jurisdictions has expressly adopted the Crawford/CH2MHill rationale 
for implying a duty to defend without regard to fault. Reported decisions in North Dakota and 
South Dakota held that the contractual indemnity terms at issue did not impose a duty to defend.3 

Duty To Defend In The Western States 

Arizona 

Arizona’s leading duty to defend case, M.T. Builders, L.L.C. v. Fisher Roofing, Inc.,4 
involved a roofing company bound by its subcontract to indemnify a homebuilder. M.T. Builders 
settled a number of construction defect claims alleged by a condominium association and then 
sought indemnity from Fisher for both its defense costs and a share of the settlement. The 
homebuilder argued that its roofing subcontractor was precluded from re-litigating its liability on 
the indemnity or challenging the reasonableness of the settlement with the condominium 
association because it had refused the homebuilder’s tender and had not provided a defense to 
claims relating to its work. 

Fisher’s contractual indemnity reads as follows:  

20. To the fullest extent permitted by law, the Subcontractor shall 
indemnify and hold harmless the Owner, Architect and the Builder 
and all their agents and employees from and against all claims, 
damages, losses and expenses, including but not limited to 
attorney's fees and court costs, arising out of or resulting from the 
performance or non performance [sic] of the Subcontractor's Work 
under this Subcontract, provided that any such claims, damage, 
loss or expense is attributable to bodily injury, sickness, disease, or 
death, or to injury to or destruction of tangible property including 
the loss of use resulting therefrom, to the extent caused in whole or 
in part by any negligent act or omission of the Subcontractor or 
anyone directly or indirectly employed by him or anyone for 
whose acts he may be liable, regardless of whether it is caused in 
part by a party indemnified thereunto. Such obligations shall not be 
construed to negate, or abridge, or otherwise reduce any other right 
or obligations of indemnity which would otherwise exist as to any 
party or person described in this paragraph.5 
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In one of the most thorough analyses we have seen on this issue, the Court of Appeals 
rejected the homebuilder’s argument that a contractual indemnitor’s duty to defend was co-
extensive with that of an insurer. Arizona did not have a statute implying a duty to defend in a 
contractual indemnity, as in the California cases, so the Court determined the extent of the duties 
assumed solely from the contract language. Observing that the word “defend” was “notably 
absent” from the Fisher’s subcontract, the Court held that the qualification placed on Fisher’s 
duty to indemnify and hold the homebuilder harmless “to the extent caused in whole or part by” 
Fisher’s negligence “prevents any interpretation of the indemnity provision as creating a duty to 
defend.” 

The Court reasoned that there had been no finding of Fisher’s fault in the underlying 
action prior to the homebuilder’s settlement, and so Fisher was not bound by the settlement. Nor 
was it precluded from litigating either its fault or the extent to which the settled claims might be 
subject to its indemnity. As the reasonableness of M.T. Builders’ settlement with the association 
was heavily disputed by Fisher, the Court of Appeals did not find the settlement binding on 
Fisher as to the amount that might be recovered if it was obligated to indemnify. Instead, the 
Court remanded to the trial court for resolution of all disputed issues relating to the indemnity, 
reasonableness of the homebuilder’s settlement, and potential allocation of defense costs 
between those covered by Fisher’s indemnity and those not covered.  

The analysis employed by the M.T.Builders court provides a roadmap for resolving most, 
if not all, of the issues arising from contractual indemnities in design and construction defect 
cases, and illustrates the considerable protection the indemnitor gains by adding the “to the 
extent of the indemnitor’s fault” limitation to what is otherwise a comprehensive indemnity.  

A more recent, unpublished Arizona decision, Amberwood Dev., Inc. v. Swann’s 
Grading, Inc.6, provides a striking contrast to M.T. Builders model. In a case enforcing an 
indemnity against a construction subcontractor, a subcontractor was compelled to pay the general 
contractor’s defense costs, even though the subcontractor was not at fault, because its contractual 
indemnity required a defense and covered “claims, demands, costs, attorney fees, causes of 
action and liabilities of every kind whatsoever arising out of or in connection with 
Subcontractor's work performed for Contractor”7 (Emphasis  added) without limiting the 
indemnity “to the extent of the indemnitor’s fault. 

Statutory Limitations on Imposition of A Duty to Defend 

Design professionals are accustomed to seeing overbroad indemnities in which their 
client attempts to impose a duty to investigate and defend the potential claim at the first sign of 
trouble. This unequal bargaining position, in which large developers and governmental agencies 
presented uninsurable and completely inequitable indemnities as a “take it or leave it” 
proposition, has prompted industry leaders in ACEC and NSPE to seek relief in their state 
legislatures. Some notable successes have been accomplished in the western states of Texas, 
Arizona, and Colorado through the efforts of the American Council of Engineering Companies 
and its member organizations.  
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Texas 

In 2015, the Texas legislature moved to restrict an architect or engineer’s duty to 
indemnify local governmental agencies only to damage “to the extent that the damage is caused 
by or results from” the design professional’s “act of negligence, intentional tort, intellectual 
property infringement, or failure to pay a subcontractor or supplier” in Tex.Local Gov’t Code 
§271.904(a) and (b). In this revision, the legislature also declared void and unenforceable any 
indemnity requiring a defense of the agency or any third party for that person’s own fault or 
negligence, and limited the right to reimbursement of defense costs to “the government agency’s 
reasonable attorney’s fees in proportion to the engineer’s or architect’s liability.” With this 
legislative change to its indemnity law, Texas has removed the duty to defend the public agency 
for its own negligence or fault, and limited the duty to reimburse defense costs to the extent of 
the indemnitor’s fault. 

Arizona 

In 2013, the American Council of Engineering Companies of Arizona secured passage of 
one of the most comprehensive revisions to public sector indemnity statutes when SB1231 
amended state, county, and municipal government procurement laws, including those of the state 
transportation department. ACEC of Arizona built on Florida’s success in drafting its bill. The 
changes accomplished by SB1231 are seen in the amended version of Ariz.Rev.Stat. § 34-226, 
which reads as follows:  

A. The regulation and use of indemnity agreements in 
construction and design professional services contracts are of 
statewide concern. The regulation of indemnity agreements in 
construction and design professional services contracts pursuant to 
this section and their use are not subject to further regulation by a 
county, city, town or other political subdivision of this state. 

B. If a contractor, subcontractor or design professional 
provides work, services, studies, planning, surveys or other 
preparatory work in connection with a public building or 
improvement, the contracting agent may require that the 
construction contract or subcontract or design professional services 
contract or subcontract require the contractor, subcontractor or 
design professional to indemnify and hold harmless the agent, and 
its officers and employees, from liabilities, damages, losses and 
costs, including reasonable attorney fees and court costs, but only 
to the extent caused by the negligence, recklessness or intentional 
wrongful conduct of such contractor, subcontractor or design 
professional or other persons employed or used by such contractor, 
subcontractor or design professional in the performance of the 
contract or subcontract. A subcontract or design professional 
services subcontract entered into in connection with a public 
building or improvement may also require any subcontractor or 
design professional to indemnify and hold harmless the agent and 
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that contractor, subcontractor, or design professional who executed 
the subcontract, and their respective owners, officers and 
employees, from liabilities, damages, losses and costs, including 
reasonable attorney fees and court costs, but only to the extent 
caused by negligence, recklessness or intentional wrongful conduct 
of the indemnifying subcontractor or design professional, or other 
persons employed or used by the indemnifying subcontractor or 
design professional in connection with the subcontract. Nothing in 
this section shall prohibit the requirement of insurance coverage 
that complies with this section, including the designation of any 
person as an additional insured on a general liability insurance 
policy or as a designated insured on an automobile liability policy 
provided in connection with a construction contract or subcontract 
or design professional services contract or subcontract. 

C. Except as provided in subsection B of this section, a 
construction contract or subcontract or design professional services 
contract or subcontract entered into in connection with a public 
building or improvement shall not require that the contractor, 
subcontractor or design professional defend, indemnify, insure or 
hold harmless the contracting agent or its employees, officers, 
directors, agents, contractors or subcontractors from any liability, 
damage, loss, claim, action or proceeding, and any contract 
provision that is not permitted by subsection B of this section is 
against the public policy of this state and is void. 

D. Notwithstanding subsection C of this section, a contractor 
who is responsible for the performance of a construction contract 
or subcontract may fully indemnify a person, firm, corporation, 
state or other agency for whose account the construction contract 
or subcontract is not being performed and that, as an 
accommodation, enters into an agreement with the contractor that 
permits the contractor to enter on or adjacent to its property to 
perform the construction contract or subcontract for others. 

E. If any provision or condition contained in this section 
conflicts with any provision of a contract between the state or a 
political subdivision of the state and the federal government, such 
provision of this section in conflict shall not apply to any 
construction contract or subcontract, or design professional 
services contract or subcontract to the extent such conflict exists, 
but all provisions of this section with which there is no such 
conflict shall apply. 

F. For the purposes of this section: 
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1. “Construction contract or subcontract” means a written or 
oral agreement relating to the construction, alteration, repair, 
maintenance, relocation, moving, demolition or excavation of a 
structure, street or roadway, appurtenance, facility, development or 
other improvement to land. 

2. “Design professional services” means architect services, 
engineer services, land surveying services, geologist services or 
landscape architect services or any combination of those services 
performed by or under the supervision of a design professional or 
the bona fide employees of the design professional. 

3. “Design professional services contract or subcontract” 
means a written or oral agreement relating to the planning, design, 
construction administration, study, evaluation, consulting, 
inspection, surveying, mapping, material sampling, testing or other 
professional, scientific or technical services furnished in 
connection with any actual or proposed study, planning, survey, 
environmental remediation, construction, improvement, alteration, 
repair, maintenance, relocation, moving, demolition or excavation 
of a structure, street or roadway, appurtenance, facility, 
development or other improvement to land. 

4. “Other person employed or used” means a subcontractor to 
a contractor or design professional in any tier, or any other person 
or entity who performs work or design professional services, or 
provides labor, services, materials or equipment in connection with 
a construction contract or subcontract or design professional 
service contract or subcontract subject to this section. 

The Arizona statute eliminates the right for state or local government to impose a duty to 
defend on design professionals; opting instead for the right to recover defense costs after the 
determination of liability, and only to the extent caused by the design professional’s negligence, 
recklessness, or intentional wrongful acts. The statute includes a preemption clause to prevent 
local charter governments from evading compliance with the statute, and it voids altogether any 
indemnity that would require the design professional to defend or indemnify the government 
agency for the agency’s fault. Similar revisions were made in the indemnity statute used for 
state-wide procurement programs in Ariz.Rev.Stat. § 41-2586, and the Arizona Department of 
Transportation—which runs its own procurement program independent of the state Procurement 
Code—is required to comply with the same statute in the state Procurement Code by 
Ariz.Rev.Stat. §41-2501.J. 

While the Arizona Department of Transportation and most other state and local 
governments complied fully with the revised indemnity statute in updating their contracts, within 
the last year contracts issued by city governments in Maricopa County, Pinal County, and the 
Arizona Department of Administration have reverted to prior contract terms imposing a duty to 
defend. These non-compliant indemnities should be void and legally unenforceable if they are 
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invoked, but design professionals face difficult choices in deciding whether to sign a contract 
with an uninsurable (and unfair) indemnity. ACEC of Arizona is seeking a determination by 
Arizona’s Attorney General under Ariz.Rev.Stat. § 41-194.01 that would compel city and county 
governments in the state to comply with the law or risk losing state revenue-sharing funds.  

Colorado 

In C.R.S. §13-50.2-102 (2016), Colorado’s legislature amended the state’s indemnity 
statute for governmental projects to limit the duty to defend to the extent of the indemnitor’s 
degree or percentage of fault, and to postpone the duty to reimburse the indemnitee for its 
defense costs until after this allocation of fault has been determined by adjudication, alternative 
dispute resolution procedure, or mutual agreement.  

Furthermore any attempt to require a defense of a public entity for its own negligence is 
void as against public policy and wholly unenforceable. The text of C.R.S §13-50.2-102(8) 
follows:   

(8) (a) Any public contract or agreement for architectural, 
engineering, or surveying services; design; construction; alteration; 
repair; or maintenance of any building, structure, highway, bridge, 
viaduct, water, sewer, or gas distribution system, or other works 
dealing with construction, or any moving, demolition, or 
excavation connected with such construction that contains a 
covenant, promise, agreement, or combination thereof to defend, 
indemnify, or hold harmless any public entity is enforceable only 
to the extent and for an amount represented by the degree or 
percentage of negligence or fault attributable to the indemnity 
obligor or the indemnity obligor's agents, representatives, 
subcontractors, or suppliers. Any such covenant, promise, 
agreement, or combination thereof requiring an indemnity obligor 
to defend, indemnify, or hold harmless any public entity from that 
public entity's own negligence is void as against public policy and 
wholly unenforceable. 

(b) This subsection (8) shall not apply to construction bonds, 
contracts of insurance, or insurance policies that provide for the 
defense, indemnification, or holding harmless of public entities or 
contract clauses regarding insurance. This subsection (8) is 
intended only to affect the contractual relationship between the 
parties relating to the defense, indemnification, or holding 
harmless of public entities, and nothing in this subsection (8) shall 
affect any other rights or remedies of public entities or contracting 
parties. 

(c) If the indemnity obligor is a person or entity providing 
architectural, engineering, surveying, or other design services, then 
the extent of an indemnity obligor's obligation to defend, 
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indemnify, or hold harmless an indemnity obligee may be 
determined only after the indemnity obligor's liability or fault has 
been determined by adjudication, alternative dispute resolution, or 
otherwise resolved by mutual agreement between the indemnity 
obligor and obligee. 

While Colorado’s indemnity statute will not rein in overbroad and uninsurable 
indemnities in private development, it is a good first step in curing the problems with unintended 
duties to defend, or back-end liability for an owner’s or third party’s defense costs without regard 
to the design professional’s fault. Where this new framework of reimbursement based on 
proportional liability rather than fronting the defense can be extended to other jurisdictions, and 
to the private development market as well as public works, the financial burdens and insurability 
risks caused by unintended duties to defend will be reduced.  

California 

California’s legislature has also amended its indemnity statute to partially cure the 
unintended duty to defend problem in the jurisdiction where it first arose. SB496 was introduced 
in the 2017-2018 California legislative session to create a separate indemnity rule applicable to 
contracts for professional services provided by licensed architects, engineers, landscape 
architects, or land surveyors. The key elements of the new law are:  

 It applies to private sector contracts and public contracts with governmental 
entities below the level of state agencies entered into on or after 1 January 2018 

 Contractual indemnities including a duty to defend or reimburse for the 
indemnitee’s defense costs are declared unenforceable “except to the extent that 
the claims against the indemnitee arise out of, pertain to, or relate to the 
negligence, recklessness, or willful misconduct of the design professional” 

 The indemnitor is only required to reimburse defense costs in an amount 
proportional to the indemnitor’s share of fault; if there is no fault, there is no duty 
to reimburse defense costs 

 However, if one or more defendants cannot pay their allocated share of defense 
costs, the other defendants are directed to “meet and confer with other parties 
regarding unpaid defense costs.” (It is unclear from the bill how this “meet and 
confer” process will work since the bill does not require allocation of the 
indemnitee’s unrecovered costs among the other indemnitors or provide an 
enforcement mechanism. The “meet and confer” requirement also should not be 
read to override the proportional liability term.) 

 This provision is not applicable to projects with a project-specific general liability 
policy insuring “all project participants” that “covers all design professional for 
their legal liability arising out of their professional services on a primary basis”. 
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 This provision does not apply to design professionals who are parties to a written 
design-build joint venture agreement.  

The full text of SB496, with interlineated changes to California Civil Code Section 
2782.8 follows (deletions indicated by strike-throughs; additions by italics):  

SECTION 1. 

 Section 2782.8 of the Civil Code is amended to read: 

2782.8. 

 (a) For all contracts, and amendments thereto, entered into on or 
after January 1, 2007, with a public agency  2018,  for design 
professional services, all provisions, clauses, covenants, and 
agreements contained in, collateral to, or affecting any such 
contract, and amendments thereto, that purport to indemnify, 
including the duty and the cost to defend, the public 
agency  indemnitee  by a design professional against liability for 
claims against the public agency,  indemnitee,  are unenforceable, 
except for claims that  to the extent that the claims against the 
indemnitee  arise out of, pertain to, or relate to the negligence, 
recklessness, or willful misconduct of the design professional. In 
no event shall the cost to defend charged to the design professional 
exceed the design professional’s proportionate percentage of fault. 
However, notwithstanding the previous sentence, in the event one 
or more defendants is unable to pay its share of defense costs due 
to bankruptcy or dissolution of the business, the design 
professional shall meet and confer with other parties regarding 
unpaid defense costs.  The duty to indemnify, including the duty 
and the cost to defend, is limited as provided in this section. This 
section shall not be waived or modified by contractual agreement, 
act, or omission of the parties. Contractual provisions, clauses, 
covenants, or agreements not expressly prohibited herein are 
reserved to the agreement of the parties. 

(b) All contracts and all solicitation documents, including requests 
for proposal, invitations for bid, and other solicitation documents, 
between a public agency and a design professional,  documents for 
design professional services  are deemed to incorporate by 
reference the provisions of this section. 

(c) For purposes of this section, the following definitions 
apply: “design professional” includes all of the following:   
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(1) “Public agency” includes any county, city, city and county, 
district, school district, public authority, municipal corporation, or 
other political subdivision, joint powers authority, or public 
corporation in the state. Public agency does not include the State of 
California. 

(2) “Design professional” includes all of the following: 

(A) (1)  An individual licensed as an architect pursuant to Chapter 
3 (commencing with Section 5500) of Division 3 of the Business 
and Professions Code, and a business entity offering architectural 
services in accordance with that chapter. 

(B) (2)  An individual licensed as a landscape architect pursuant to 
Chapter 3.5 (commencing with Section 5615) of Division 3 of the 
Business and Professions Code, and a business entity offering 
landscape architectural services in accordance with that chapter. 

(C) (3)  An individual registered as a professional engineer 
pursuant to Chapter 7 (commencing with Section 6700) of 
Division 3 of the Business and Professions Code, and a business 
entity offering professional engineering services in accordance 
with that chapter. 

(D) (4)  An individual licensed as a professional land surveyor 
pursuant to Chapter 15 (commencing with Section 8700) of 
Division 3 of the Business and Professions Code, and a business 
entity offering professional land surveying services in accordance 
with that chapter. 

(d) This section shall only  apply only  to a professional service 
contract, or any amendment thereto, entered into on or after 
January 1, 2007. 2018.  

(e) The amendments made to  provisions of  this section by the act 
adding this subdivision shall apply to services offered pursuant to a 
design professional contract, or any amendment thereto, entered 
into on or after January 1, 2011. pertaining to the duty and cost to 
defend shall not apply to either of the following:  

(1) Any contract for design professional services, or amendments 
thereto, where a project-specific general liability policy insures all 
project participants for general liability exposures on a primary 
basis and also covers all design professionals for their legal 
liability arising out of their professional services on a primary 
basis. 
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(2) A design professional who is a party to a written design-build 
joint venture agreement. 

(f) Nothing in this section shall abrogate the provisions of Section 
1104 of the Public Contract Code. 

(g) Indemnitee, for purposes of this section, does not include any 
agency of the state. 

California has made great progress in ending the unintended duty to defend with the 
enactment of  SB496.  

Specialized Insurance Coverage For Defense Obligations 

The insurance industry has also responded to fill the gap for “duty to defend” obligations 
in conventional professional liability insurance policies. For example, Aspen Insurance 
developed a Contractual Defense Protection insurance policy (See Appendix B –Aspen 
Contractual Defense Protection© Fact Sheet; Appendix C –Aspen Contractual Defense 
Protection Specimen Policy) that can be purchased as a supplement to the design professional’s 
practice policy.  

Key elements and conditions of this defense obligation coverage include:  

 The coverage is written on a claims made and reported policy form independent 
of the Insured’s primary professional liability policy 

 The policy insures “Client Defense Expenses” defined as “reasonable costs, 
charges, fees, or expenses incurred in defending a Client pursuant to a Claim 
hereunder”.  

 An insured “Claim” is “a written demand for the Insured to defend a Client 
pursuant to a Duty to Defend Provision by reason of a Wrongful Act”.  

 A “Duty to Defend Provision” means “a provision in the Named Insured’s written 
contract for Professional Services with the Client that was executed prior to the 
Wrongful Act in which the Named Insured has agreed to defend the Client against 
a claim made against the Client by a Third Party.”  

 “Wrongful Act” means “any actual or alleged act, error, omission caused by 
Professional Services rendered by an Insured for a Client pursuant to a written 
contract for Professional Services with such Client.”  

 The policy contains numerous exclusions and limitations to the defense obligation 
coverage, plus conditions precedent to coverage that (1) the “Client Defense 
Expenses” not be covered by any other insurance of the Insured; (2) “Client 
Defense Expenses” are excluded from the Insured’s Primary A&E Policy, either 
by the contractual liability exclusion or because the Client is not an insured; and 
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(3) that the Primary A&E policy be maintained in effect with solvent insurers 
during the Policy Period.  

 When all reporting and coverage conditions are met, the Contractual Defense 
Protection insurance policy will pay 80% of Client Defense Expenses incurred by 
the Named Insured (subject to a Coinsurance Maximum and the per claim and 
aggregate policy limits) with no deductible obligation.  

Recommendations For Managing The Risk Of Contractual Indemnities 

Legislative efforts to reform state indemnity statutes to eliminate the duty to defend are 
ongoing but can take years to yield results. Time will tell whether supplemental contractual 
defense protection insurance coverage will prove worth the cost in those states where the duty to 
defend can be imposed by contract. Design professionals seeking to manage their risk of 
uninsurable indemnity obligations can use this checklist in negotiating indemnity terms to limit 
the risk of an unintended duty to defend or the imposition of defense costs without regard to 
fault:  

1. Where possible, delete the duty to defend from the indemnity. Affirmatively disclaim the 
obligation to provide a defense, or limit the obligation to defend or reimburse defense 
costs “to the extent of the indemnitor’s fault, negligence, or willful misconduct”.  

2. Impose in the contract additional conditions that the indemnitee must satisfy (e.g., duty to 
give prompt notice, duty to cooperate in the defense, an obligation not to admit fault or 
offer a settlement if the tender is accepted, and requirement of written authorization to 
settle or compromise a claim) before a defense must be provided.  

3. Limit the indemnity obligation to loss, injury, or damages that are caused by or directly 
resulting from the indemnitor’s fault. The indemnity should not be triggered by any claim 
or demand “arising from or in connection with indemnitor’s scope of services or work on 
the project”.  

4. Indemnify only for those damages or losses (including defense costs) that the indemnitee 
is “legally obligated to pay”, to avoid a tender on first notice of the claim to the 
indemnitee, and—more importantly—block the indemnitee from negotiating a collusive 
settlement with the claimant to escape liability.  

5. Limit the duty to indemnify “to the extent of indemnitor’s fault, negligence, breach of 
contract, or willful misconduct” so that a determination of fault is required before liability 
can be imposed.  

6. Disclaim any obligation to defend, indemnify, or hold the indemnitee harmless for its 
own sole or partial fault or negligence, or for the fault of other parties and non-parties. 

7. Restrict the protection of the indemnity to the other contracting party—and not its 
lenders, investors, successors-in-interest or other third parties—whenever possible. 
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8. Prohibit the assignment of the contract, any claims arising from or relating to the 
contract, or any grant of third party beneficiary status for anyone who is not a party to the 
contract containing the indemnity.  

9. Where the contractual scope of services and available insurance coverage permits, 
negotiate a two-part indemnity in which claims covered by general liability insurance 
policies—for which the indemnitee may be named an additional insured on the policy—
include a duty to defend, but indemnity claims based on professional services do not 
include a duty to defend.  

10. Limit the duty to reimburse defense costs to those “reasonable and necessary attorneys’ 
fees and taxable court costs” incurred by the indemnitee (in addition to the other 
restrictions in this checklist). 

11. When possible and permitted in the jurisdiction, include in the contract a limitation of 
liability and waiver of subrogation rights for claims covered by insurance.  

12. When possible, obtain a reciprocal indemnity from the other party to the contract 
(particularly useful in prime-sub and joint venture scenarios). 
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Travelers 1st Choice SM

DESIGN PROFESSIONALS LIABILITY COVERAGE

Important Note: This is a claims-made policy. To be covered, a claim must be first made against an Insured
during the policy period or any applicable extended reporting period.

The limit of liability available to pay settlements or judgments will be reduced by defense expenses. The
deductible applies to defense expenses.

Please read the policy carefully.

CONSIDERATION CLAUSE

IN CONSIDERATION of the premium set forth in ITEM 7 of the Declarations, and pursuant to all the terms, exclusions,
conditions and limitations of this policy, the Company and the Insured agree as follows:

I. INSURING AGREEMENT

The Company will pay on behalf of the Insured, Damages and Defense Expenses for any Claim first made
during the Policy Period that is caused by a Wrongful Act committed on or after any applicable Retroactive
Date set forth in ITEM 5 of the Declarations, provided that no Principal Insured on the Knowledge Date set forth
in ITEM 5 of the Declarations had any basis to believe that such Wrongful Act might reasonably be expected to
be the basis of a Claim.

II. SUPPLEMENTARY PAYMENTS

The Company will pay the following with respect to any Claim covered by this policy:

A. All expenses incurred by the Company, other than Defense Expenses.

B. All reasonable expenses incurred by the Insured at the Company's request to investigate or defend a
Claim, provided that the maximum amount available for loss of earnings for time taken off work will not
exceed:
1. $500 per Insured Person per day; and
2. $15,000 per Policy Year for all Insured Persons.

C. The cost of bonds to release attachments that is within the applicable Professional Liability Coverage
Limit, provided that the Company will not be the principal under any such bond and will not have any duty
to furnish such bond.

D. All costs taxed against the Insured on that part of a judgment the Company pays.

E. The cost of any required appeal bond for that part of a judgment that is for Damages to which this policy
applies, and that is within the applicable Professional Liability Coverage Limit, provided that:
1. the Company consents to the appeal of such judgment; and
2. the Company will not be the principal under any such bond and will not have any duty to furnish

such bond.

Payment of amounts under section II. SUPPLEMENTARY PAYMENTS will not be subject to a Deductible
and will not reduce the applicable Professional Liability Coverage Limits. If the Professional Services and
Network and Information Security Offenses Coverage Limits are exhausted by the payment of amounts
covered under this policy, the Company will have no further obligation to make payments under section II.
SUPPLEMENTARY PAYMENTS.

The Company will pay on behalf of the Insured, Damages and Defense Expenses for any Claim first madep y p y g p y
during the Policy Period that is caused by a Wrongful Act committed on or after any applicable Retroactiveg y y
Date set forth in ITEM 5 of the Declarations,
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III. ADDITIONAL BENEFITS

The Company will reimburse the Insured for the following:

A. Crisis Event Expenses that result from a Crisis Event first occurring and reported to the Company
during the Policy Period.

B. Disciplinary or Regulatory Proceeding Expenses that result from a Disciplinary or Regulatory
Proceeding first initiated and reported to the Company during the Policy Period.

IV. DEFINITIONS

Wherever appearing in this policy, the following words and phrases appearing in bold type will have the meanings
set forth in section IV. DEFINITIONS:

A. Automatic Extended Reporting Period means the period of time beginning with the effective date this
policy is cancelled or not renewed, and ending:
1. 60 days after such cancellation or nonrenewal takes effect; or
2. the date any other policy obtained by the Named Insured that provides similar coverage for

Professional Services takes effect,
whichever is earlier.

B. Claim means:
1. a demand for money or services;
2. a civil proceeding commenced by service of a complaint or similar pleading; or
3.  a written request to toll or waive a statute of limitations relating to a potential civil or

administrative proceeding,
against any Insured for a Wrongful Act.
A Claim will be deemed to be made on the earliest date such notice thereof is received by any Principal
Insured.

C. Crisis Event means any:
1. Wrongful Act;
2. death, departure or debilitating illness of a Principal Insured;
3. potential dissolution of the Named Insured;
4. incident of workplace violence; or
5. other event,
that the Named Insured reasonably believes will have a material adverse effect upon the Named
Insured’s reputation.

D. Crisis Event Expenses means reasonable fees, costs, and expenses incurred by the Named Insured
for consulting services provided by a public relations firm to the Named Insured in response to a Crisis
Event.

E. Damages means money which an Insured is legally obligated to pay as settlements, judgments and
compensatory damages; punitive or exemplary damages if insurable under the applicable law most
favorable to the insurability of punitive or exemplary damages; or prejudgment interest and postjudgment
interest.
Damages does not include the following:
1. Civil or criminal fines; sanctions; liquidated damages; payroll or other taxes; penalties; the

multiplied portion of any multiplied damage award; equitable or injunctive relief; any return,
withdrawal, restitution or reduction of professional fees, profits or other charges; or damages or
types of relief deemed uninsurable under applicable law.

2. Defense Expenses.

Claim means:
1. a demand for money or services;
2. a civil proceeding commenced by service of a complaint or similar pleading; or
3. a written request to toll or waive a statute of limitations relating to a potential civil orq

administrative proceeding,
against any Insured for a Wrongful Act.

Damages means money which an Insured is legally obligated to pay as settlements, judgments andg y g y g p y j g
compensatory damages; punitive or exemplary damages if insurable under the applicable law mostp y g p p y g
favorable to the insurability of punitive or exemplary damages;

Damages does not include
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F. Defense Expenses means reasonable and necessary fees, costs and expenses, incurred by the
Company, or by the Insured with the Company’s written consent, that result directly from the
investigation, defense, settlement or appeal of a specific Claim, provided that Defense Expenses do not
include any payments made pursuant to section II. SUPPLEMENTARY PAYMENTS of the Professional
Liability Coverage.

G. Disciplinary or Regulatory Proceeding means any formal administrative or regulatory proceeding by a
disciplinary or regulatory official, board or agency, commenced by filing of a notice of charges, formal
investigative order, service of summons or similar document, to investigate charges of professional
misconduct in the performance of Professional Services.

H. Disciplinary or Regulatory Proceeding Expenses means reasonable and necessary fees, costs and
expenses incurred by any Insured to investigate, defend, or appeal any Disciplinary or Regulatory
Proceeding.

Disciplinary or Regulatory Proceeding Expenses do not include:
1. fines, penalties or sanctions assessed against any Insured; or
2. expenses, salaries, wages, benefits or overhead of, or paid to, any Insured.

I. Independent Contractor means any natural person who performs Professional Services under
contract with, and at the direction and control of, an Insured, provided that such Professional Services
inure to the benefit of the Named Insured.

J. Insured means any Insured Person, Named Insured, or Predecessor Firm.

K. Insured Person means any natural person who:
1. is the sole owner of, or is or was a partner in, the Named Insured or Predecessor Firm;
2. was or is a member of the board of managers, director, executive officer, or shareholder of the

Named Insured or Predecessor Firm;
3. was or is an employee of the Named Insured or Predecessor Firm; or
4. was or is an Independent Contractor,
provided that such person is acting within the scope of their duties on behalf of the Named Insured or
Predecessor Firm.

L. Named Insured means the person or entity set forth in ITEM 1 of the Declarations.

M. Network and Information Security Offense means:
1. the failure to prevent the transmission of a computer virus or any other malicious code;
2. the failure to provide any authorized user of the Named Insured's website, or the Named

Insured's computer or communications network, with access to such website, or computer or
communications network; or

3. failure to prevent unauthorized access to, or use of, data containing private or confidential
information of others.

N. Optional Extended Reporting Period means the period of time specified in the Optional Extended
Reporting Period Endorsement, beginning with the effective date this policy is cancelled or not renewed.

O. Personal Injury Offense means any of the following offenses:
1. False arrest, detention or imprisonment.
2. Malicious prosecution.
3. The wrongful eviction from, wrongful entry into, or invasion of the right of private occupancy of a

room, dwelling, or premises that a person occupies by or on behalf of its owner, landlord, or
lessor, provided that the wrongful eviction, wrongful entry, or invasion of the right of private
occupancy is performed by or on behalf of the owner, landlord, or lessor of that room, dwelling, or
premises.

Insured Person means any natural person who:

provided that such person is acting within the scope of their duties on behalf of the Named Insured orp
Predecessor Firm.

Defense Expenses means reasonable and necessary fees, costs and expenses, incurred by thep y p y
Company, or by the Insured with the Company’s written consent, that result directly from thep y y p y
investigation, defense, settlement or appeal of a specific Claim,



DPL-1001 Ed. 11-08 Printed in U.S.A. Page 4 of 6
©2008 The Travelers Companies, Inc. All Rights Reserved

4. Oral, written, or electronic publication of material that slanders or libels a person or entity or
disparages a person's or entity's goods, products, or services, provided that the Claim is made
by a person or entity that claims to have been slandered or libeled, or whose goods, products, or
services have allegedly been disparaged.

5. Oral, written, or electronic publication of material that appropriates a person's likeness,
unreasonably places a person in false light, or gives unreasonable publicity to a person's private
life.

P. Policy Period means the period from the Inception Date to the Expiration Date set forth in ITEM 2 of the
Declarations. In no event will the Policy Period continue past the effective date this policy is cancelled or
not renewed.

Q. Policy Year means:
1. the period of one year following the Inception Date set forth in ITEM 2 of the Declarations or any

anniversary thereof; or
2. the period between the Inception Date set forth in ITEM 2 of the Declarations or any anniversary

thereof and the effective date this policy is cancelled or not renewed if such period is less than
one year.

R. Potential Claim means any conduct or circumstance that might reasonably be expected to be the basis
of a Claim.

S. Pre-Claim Expenses means reasonable fees, costs and expenses incurred by the Company in the
investigation of a specific Potential Claim.

T. Predecessor Firm means any design firm that, prior to the Inception Date set forth in Item 2 of the
Declarations, is dissolved or inactive and is no longer rendering Professional Services, and more than
50% of such firm’s assets and liabilities have been assigned, acquired or transferred to the Insured.

U. Principal Insured means a member of the board of managers, director, executive officer, natural person
partner, owner of a sole proprietorship, principal, risk manager or in-house general counsel of the Named
Insured.

V. Professional Liability Coverage means the coverage part set forth in ITEM 4 of the Declarations.

W. Professional Services means only services in any of the following capacities:
1. Architect.
2. Engineer.
3. Land surveyor.
4. Landscape architect.
5. Construction manager.
6. Scientist.
7. Technical consultant.

X. Related Wrongful Acts means Wrongful Acts which are logically or causally connected by reason of
any fact, circumstance, situation, transaction, event, or decision.

All Related Wrongful Acts are a single Wrongful Act, and all Related Wrongful Acts will be deemed to
have been committed at the time the first of such Related Wrongful Acts was committed whether prior
to or during the Policy Period.

Professional Services
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Y. Wrongful Act means any:
1. actual or alleged act, error, omission, or Personal Injury Offense in the rendering of, or failure to

render, Professional Services; or
2. Network and Information Security Offense,

by any Insured, or by any person or entity, including any joint venture, for whom the Insured is legally
liable.

V. EXCLUSIONS

A. Claims By An Insured Against Another Insured

This policy does not apply to any Claim by any Insured against another Insured.

B. Claims By Certain Persons Or Entities

This policy does not apply to any Claim by or on behalf of, or in the name or right of, any entity:
1. operated, controlled or managed by any Insured;
2. that any Insured, or any Insured's spouse, individually or collectively with one or more Insureds,

has an ownership interest that exceeds 49%;
3. that holds the controlling financial interest in any Insured; or

4. that manages or operates any Insured.

C. Contract Liability

This policy does not apply to any Claim based upon or arising out of liability assumed by an Insured
under any contract or agreement, whether oral or written, except to the extent that the Insured would
have been liable in the absence of such contract or agreement.

D. Cost To Repair Or Replace Faulty Workmanship

This policy does not apply to any Claim based upon or arising out of the cost to repair or replace faulty
workmanship in any construction, erection, fabrication, installation, assembly, manufacture or remediation
performed by any Insured, including the cost of materials, parts or equipment furnished in connection
therewith.

E. Criminal, Dishonest, Fraudulent Or Malicious Conduct

This policy does not apply to any Claim based upon or arising out of any:
1. criminal, dishonest, fraudulent or malicious conduct; or
2. other willful violation of laws,

committed by the Insured or by anyone with the consent or knowledge of the Insured, provided that this
exclusion does not apply to any Insured Person who did not participate in or have knowledge of such
conduct or violation.

F. Design Or Manufacture Of Sold Or Supplied Goods Or Products

This policy does not apply to any Claim based upon or arising out of the design or manufacture of goods
or products which are sold or supplied by the Insured or by others under license from the Insured,
provided that this exclusion will not apply to software sold or supplied by the Insured to its customer or
client in connection with the Insured's provision of Professional Services for such customer or client.

G. Expected Or Intended Failure And Internet Service Interruption

This policy does not apply to any Claim based upon or arising out of any Network and Information
Security Offense that results in:

Wrongful Act

Services;
actual or alleged act, error, omission, or Personal Injury Offense in the rendering of, or failure tog
render,

g
Professional

by any Insured, or by any person or entity, including any joint venture, for whom the Insured is legallyy
liable.

Contract Liability

This policy does not apply to any Claim based upon or arising out of liability assumed by an Insuredp y pp y y p g y y
under any contract or agreement, whether oral or written, except to the extent that the Insured wouldy g , ,
have been liable in the absence of such contract or agreement.

Network and Information Security Offense,
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Contractual 

Defense Protection 

Challenge

Risks

Solution

Benefits

Your client wants you to agree to defend them against third party 
claims that result from your firm's negligence. However, your 
professional liability and your general liability insurance policies do 
not cover this exposure.

Exposing your firm to uninsurable defense expenses for third 
party claims. 
Potential negative impact on project profit margins.
Lost business and income by walking away from otherwise good 
projects because of contractual concerns. 

Founders Specialty now provides an innovative solution to this 
challenge. The Contractual Defense Protection    Insurance Policy 
offered by Aspen Specialty Insurance Company addresses the 
exposure. 

The policy works in tandem with your primary professional liability 
insurance policy by covering the gap created by the contractual 
liability exclusion, and is exclusively offered through a/e ProNet and 
Risk Strategies brokerage firms. 

There is no deductible under the policy.  
Costs incurred in defending a client against a third party 
claim covered on an 80-20 coinsurance basis. 
Aspen will be there every step of the way for advice and guidance 
as to the best way to fulfill your duty to defend obligation. D
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CONTRACTUAL DEFENSE PROTECTION 

A S P E N  
I N S U R A N C E

How 
does 

it 
work?

DESIGN PROFESSIONALS

A third party has a claim against your client 
that may be related to your firm’s 
negligence. Your client asks your firm to 
defend them pursuant to the indemnification 
agreement between you. 

Your firm would tender such claim to your 
primary professional liability carrier. If that 
carrier rejects that claim based on the 
contractual liability exclusion, or because 
the client is not an insured on your 
professional liability policy, your firm would 
then notify Aspen under the Contractual 
Defense Protection   policy.   

Aspen will work with your firm to select the 
appropriate defense counsel for your client 
per the terms of the duty to defend provision 
in the indemnification agreement, which will 
allow your firm to focus again on providing 
excellent design professional services. 

 ©

©

The summary contained herein is for informational purposes only. Coverage may not be available in all jurisdictions and is subject to actual policy wording as issued. 
All products are underwritten by insurance company affiliates of Aspen Insurance Holdings Limited. 

[Oct, 2017] 
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Aspen Specialty Insurance Company 
590 MADISON AVENUE, 7TH FLOOR  

NEW YORK, NY 10022  
(A stock insurance company) 

 

THIS POLICY PROVIDES COVERAGE ON A CLAIMS-MADE AND REPORTED BASIS SUBJECT TO ITS TERMS.  THE 
COVERAGE PROVIDED BY THIS POLICY IS LIMITED TO ONLY THOSE CLAIMS FIRST MADE AGAINST THE 
INSURED AND REPORTED IN WRITING TO THE INSURER DURING THE POLICY PERIOD OR AN EXTENDED 
REPORTING PERIOD, IF APPLICABLE.  THE LIMIT OF INSURANCE WILL BE REDUCED BY PAYMENT OF CLIENT 
DEFENSE EXPENSES.  PLEASE READ THE ENTIRE POLICY CAREFULLY. 
 
In consideration of the payment of the premium and in reliance upon the statements in the Application and subject to all 
terms, conditions and exclusions of this Policy, the Insureds agreed with the Insurer as follows: 
 
I. INSURING AGREEMENTS 

 
A. COVERAGE – CONTRACTUAL DEFENSE PROTECTION 

 
The Insurer shall pay on behalf of the Insured those Client Defense Expenses arising from any Claim first made 
against the Insured during the Policy Period, and reported to the Insurer in writing as soon as practicable during 
the Policy Period or within 60 days thereafter for any Wrongful Act which first takes place on or after the 
Retroactive Date and prior to the end of the Policy Period.  
 
As a condition precedent to coverage under this Insuring Agreement I.A.:  
 
1. such Client Defense Expenses are not covered by any other insurance, including the Primary A&E Policy;  
 
2. coverage for such Client Defense Expenses under the Primary A&E Policy is excluded on the basis that 

such liability was assumed by the Insured under a contract or agreement, or was denied on the basis that the 
Client is not an insured under the Primary A&E Policy; and 

 
3. the Primary A&E Policy shall be maintained in full effect with solvent insurers during the Policy Period. 

 

B. DEFENSE AND INVESTIGATION OF CLAIMS 
 
1. The Insurer has no duty to defend any Claim under this Policy.  The Insurer shall have no obligation to pay 

Client Defense Expenses for any Claim seeking defense expenses which are not covered by this Policy.  The 
Insured has the duty to respond to any Claim made against it by the Client, including the selection of counsel 
to defend the Client pursuant to a Duty to Defend Provision.  With respect to any Claim submitted for payment 
of Client Defense Expenses under this Policy, the Insurer has the option, and will be given the opportunity, 
to effectively associate with, and be consulted in advance by, the Insured regarding the investigation and 
defense of such Claim.  The Insurer shall recommend counsel to the Insured to fulfill its obligations under the 
Duty to Defend Provision.  The Insured shall not be required to use such counsel; provided, however, that if 
the Insured selects other counsel, then the Insurer shall only be obligated to pay for the reasonable costs, 
charges, fees, or expenses incurred by such other counsel in defending a Client pursuant to a Claim hereunder.  
The Insured shall be liable for any costs, charges, fees, or expenses incurred by such other counsel in excess 
of this amount. 
 

2. The Insurer will pay on behalf of the Insured all Client Defense Expenses that the Insurer believes to be 
covered under this Policy.  Such Client Defense Expenses will be paid within 60 days of the date when the 
Insurer’s claims department receives: (i) the invoices documenting that such Client Defense Expenses have 
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been incurred; and (ii) any additional information or documentation reasonably requested by the Insurer related 
to such Client Defense Expenses. 
 

3. The Insured agrees not to incur any Client Defense Expenses, or otherwise assume any expense or 

obligation, without the Insurer’s prior written consent, which shall not be unreasonably withheld.  The Insurer 

shall not be liable for any Client Defense Expenses, assumed expense or obligation to which it has not given 

its prior written consent. 

 

II. DEFINITIONS 
 
Whenever printed in boldface type, and whether in singular or plural form in this Policy, the following terms shall have 
the meanings indicated below. 

 
A. Agent means any natural person authorized to act for or represent the Client. An Agent shall not include any 

assignee of interests.  
 
B. Application means the application for insurance and any material submitted therewith or incorporated therein, and 

any other documents submitted in connection with the underwriting of this Policy or any previous policies issued by 
the Insurer of which this Policy is a direct or indirect replacement or renewal. 
 

C. Bodily Injury means physical injury, sickness, disease, disability, mental anguish, mental injury, emotional distress 
or death sustained by any natural person, including loss of consortium, support, companionship or services of any 
kind. 
 

D. Claim means a written demand for the Insured to defend a Client pursuant to a Duty to Defend Provision by 
reason of a Wrongful Act.  A Claim shall be deemed to have been first made at the time written notice of the Claim 
is first received by any Insured.  All Claims arising out of the same Wrongful Act or Related Wrongful Act shall 
be deemed to be a single Claim first made on the date on which the earliest of such Claims was first made.   
 

E. Client means the person or entity with whom the Named Insured entered into a written contract for Professional 
Services, and shall also include any person or entity to which it has a contractual obligation to defend, including 
any respective officer, director, partner, manager, principal, shareholder, member, employee or Agent of the Client 
to the extent such person(s) are covered under the Duty to Defend Provision in such contract. 
 

F. Client Defense Expenses means the reasonable costs, charges, fees, or expenses incurred in defending a Client 
pursuant to a Claim hereunder.  Client Defense Expenses shall not include salaries and expenses of regular 
employees or officers of the Insurer, or any salaries, wages, fees, costs or expenses of any Insured or Client.  
Client Defense Expenses shall be part of, and not in addition to, the Limits of Liability for Client Defense 
Expenses stated in Item 4 of the Declarations. 
 

G. Coinsurance Maximum shall be the maximum amount stated in Item 5 of the Declarations. 
 

H. Duty to Defend Provision means a provision in the Named Insured’s written contract for Professional Services 
with the Client that was executed prior to the Wrongful Act in which the Named Insured has agreed to defend the 
Client against a claim made against the Client by a Third Party. 
 

I. Insured means: 
 
1. the Named Insured and any Predecessor Firm; 

 
2. any individual who is or was a partner, principal, officer, director, stockholder, member or employee of the 

Named Insured or Predecessor Firm, but solely with respect to Professional Services performed on behalf 
of the Named Insured or Predecessor Firm; 
 

3. any independent contractor who is a natural person, but solely with respect to Professional Services 
performed on behalf of the Named Insured or Predecessor Firm and pursuant to a written contract with the 
Named Insured or Predecessor Firm; or 
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4. the heirs, executors, administrators, and legal representatives of any Insured in the event of death, incapacity 
or bankruptcy, and the lawful spouse or a person qualifying under applicable law as a domestic partner of such 
Insured, but solely with respect to Professional Services rendered by the Insured prior to such Insured’s 
death, incapacity or bankruptcy and only to the extent that such Insured would otherwise be covered under 
this Policy. 
 

J.  Insurer means the insurance company shown in the Declarations. 
 
K. Named Insured means the person or entity shown in Item 1 of the Declarations. 
 
L. Policy Period means the period of time from the effective date of this Policy as set forth in Item 2 of the Declarations 

to the earlier of the expiration date shown in Item 2 of the Declarations or the effective date of cancellation of this 
Policy. 

 
M. Predecessor Firm means a legal entity identified in the Application, which was engaged in the conduct of 

Professional Services, to whose financial assets and liabilities the Named Insured is the majority successor in 
interest prior to the effective date of this Policy. 

 
N. Primary A&E Insurer means the insurance company the primary professional liability insurance policy coverage 

to the Named Insured under the Primary A&E Policy. 
 
O. Primary A&E Policy means the primary professional liability insurance policy covering the Named Insured and any 

Insured for Professional Services. 
 
P. Professional Services means those services covered under the Primary A&E Policy. 
 
Q. Property Damage means physical injury to tangible property including all resulting loss of use of that property, or 

loss of use or theft of tangible property that is not physically injured. 
 
R. Related Wrongful Acts means Wrongful Acts which are the same or continuous or are logically or causally 

connected by any common fact, situation, circumstance, event or transaction. 
 
S. Retroactive Date means the date specified in Item 6 of the Declarations.  This Policy shall not apply to any 

Wrongful Act occurring prior to this date.  This Policy shall also not apply to any Duty to Defend Provision 
executed prior to this date. 

 
T. Third Party means any person or entity other than the Client. 
 
U. Wrongful Act means any actual or alleged act, error, omission caused by Professional Services rendered by an 

Insured for a Client pursuant to a written contract for Professional Services with such Client. 
 

III. EXCLUSIONS 
 

This Policy does not apply to any Claim made against the Insured: 
 
A. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving any 

Wrongful Act occurring prior to the Policy Period if any Insured, on or before the effective date of the first 
Contractual Defense Protection© insurance policy issued by the Insurer to the Named Insured which has been 
continuously renewed and maintained in effect to the effective date of this Policy Period, knew or could have 
reasonably foreseen that such Wrongful Act might reasonably be expected to be the basis of a Claim; or any other 
Wrongful Act whenever occurring, that, together with a Wrongful Act described previously in this paragraph would 
constitute Related Wrongful Acts; 

 
B. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving any 

dishonest, fraudulent, intentional or malicious act, error, omission or offense committed by or ratified by any 
Insured; provided, however, the Insurer shall pay Client Defense Expenses for such Claim unless or until the 
dishonest, fraudulent, intentional or malicious act, error, omission or offense has been determined by any verdict, 
court ruling, administrative or regulatory ruling, or legal admission, whether or not appealed; 
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If coverage under this Policy would be excluded because of Exclusion B., the coverage otherwise afforded by this 
Policy shall continue to apply to any Insured who neither committed, personally acquiesced in, or remained passive 
after knowledge of such dishonest, fraudulent, intentional or malicious act, error, omission or offense. 

 
C. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving any actual 

or alleged conversion, misappropriation or improper commingling of funds or real property, the inability to pay, 
collect or safeguard money, or the return, restitution, or disgorgement of fees, commissions, costs or expenses; 

 
D. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving any actual 

or alleged Bodily Injury or Property Damage; provided however, this Exclusion D. shall not apply to Bodily Injury 
or Property Damage caused by the Insured’s performance of or failure to perform Professional Services; 

 
E. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving any Claim 

that is directly and solely caused by the Client and/or any other Third Party other than the Insured; 
 
F. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving any 

Wrongful Act occurring prior to the Retroactive Date or any subsequent Related Wrongful Act;  
 

G.  based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving any Duty 
to Defend Provision executed prior to the Retroactive Date; 

 
H. by or on behalf of any Insured or any natural person who is or was a partner, principal, officer, director, stockholder, 

member or employee of the Named Insured or a Predecessor Firm; 
 
I. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving: 

 
1. breach of any express warranty or representation; except for an agreement with the Client to perform 

Professional Services in conformance with the applicable standard of care; or 
 
2. any liability assumed by any Insured under any contract or agreement including any hold harmless or indemnity 

agreement with any person or entity; provided however, this subsection 2 shall not apply to liability assumed 
by any Insured pursuant to a Duty to Defend Provision; 

 
J. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving any actual 

or alleged infringement, misuse, piracy, theft, or conversion of confidential or proprietary information, copyright, 
patent, trademark, trade dress, business ideas, business methods, or trade secrets; 

 
K. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving any 

Insured’s capacity as a public official or an employee of a governmental body, subdivision or agency unless the 
Insured is deemed to be such solely because the Insured has rendered Professional Services to such 
governmental entity; 

 
L. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving any 

business enterprise, other than the Named Insured or a Predecessor Firm, which is or was more than 49% owned 
by any Insured or an accumulation of Insureds, or in which any Insured is or was an officer, director, partner, 
manager, member or employee, or which is or was directly or indirectly controlled, operated or managed by any 
Insured, either individually or in a fiduciary capacity; 

 
This Exclusion L. applies whether or not the Insured’s activities also constitute or involve Professional Services. 

 
M. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving any actual 

or alleged violation of: 
 

1. The Employee Retirement Income Security Act of 1974; 
 
2. The Securities Act of 1933, the Securities Exchange Act of 1934 or any state Blue Sky or Securities laws, or 

any other law, rule, or regulation governing the registration, offering, issuance, purchase, or sale of securities; 
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3. The Racketeer Influenced and Corrupt Organizations Act 18 U.S.C. § 1961 et seq.; or any amendments, 
regulations or orders issued pursuant thereto, or any similar provision of any federal, state, local or foreign 
regulation, statute, rule or law. 
 

N. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving any 
obligation for which an Insured may be liable under any Workers’ Compensation, Unemployment Compensation, 
Employer’s Liability, Disability Benefits, or any similar law, or for which there is other insurance; 

 
O. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving the 

ownership, rental, leasing, operation, maintenance, use or repair of any real or personal property, including damage 
to property at any time owned by, occupied by, or rented or leased to the Insured; 

 
P. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving the 

ownership, maintenance, operation or use, including loading and unloading, by, on behalf of, or at the direction of 
the Insured, of watercraft, automobiles, motor vehicles, aircraft, spacecraft or mobile vehicles of any kind, including 
drones.  This Exclusion P. shall not apply, however, to the data collected from the use of such vehicle(s) by an 
Insured, provided the data is obtained as part of the Insured’s Professional Services. 

 
Q. for the cost to repair or replace faulty workmanship performed by the Insured on any construction, erection, 

fabrication, installation, assembly, manufacture or remediation including any materials, parts or equipment furnished 
in connection therewith; 

 
R. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving the actual 

or alleged design, sale or distribution of goods or products by the Insured, or by others under license from the 
Insured.   

 
This Exclusion R. does not apply to furniture, furnishings or equipment created or modified specifically for a Client 
in connection with the Insured’s Professional Services for such Client. 
 

S. based upon, arising out of, directly or indirectly resulting from, in consequence of, or in any way involving any actual 
or alleged access to, theft of, or use of any Insured’s computer hardware, software, web site, electronic systems, 
network or programs by an unauthorized person or entity, or access by an authorized person in any unauthorized 
manner, or the transmission or receipt of unauthorized, corrupting, or harmful computer code, including but not 
limited to adware, cookies, viruses, spyware, Trojan horses, logic bombs or worms. 

 
IV. LIMITS OF LIABILITY AND COINSURANCE 

 
A. The maximum liability of the Insurer for all Client Defense Expenses resulting from each Claim covered under 

this Policy shall not exceed the each Claim Limit of Liability for Client Defense Expenses stated in Item 4.a. of the 
Declarations. 

 
B. The maximum liability of the Insurer for the combined total of all Client Defense Expenses arising from any and 

all Claims covered under this Policy shall not exceed the aggregate Limit of Liability for Client Defense Expenses 
stated in Item 4.b. of the Declarations. 

 
C. If two or more policies of insurance issued by the Insurer or any of its affiliated companies apply to the same Claim, 

the Insurer shall not be liable for any amount greater than the limit of liability of the policy which has the highest 
applicable limit of liability.  If the limit of liability on each policy is the same, only one limit will apply. 

 
D. The Named Insured shall be liable for 20% of Client Defense Expenses, not to exceed the Coinsurance 

Maximum.  The Insurer shall be liable for 80% of Client Defense Expenses until the Coinsurance Maximum 
has been reached, and then 100% of Client Defense Expenses thereafter, and only up to the Limits of Liability for 
Client Defense Expenses stated in Item 4. of the Declarations.  The Insurer shall deduct the Named Insured’s 
20% share of Client Defense Expenses from any payments it makes under this Policy.  The Named Insured shall 
promptly make direct payments of its 20% share of Client Defense Expenses to the appropriate parties.  If the 
Named Insured fails to pay its 20% share of Client Defense Expenses, then all Insureds shall be jointly and 
severally obligated to pay such 20% share of Client Defense Expenses.  In no event shall the Insurer be obligated 
to pay the Named Insured’s 20% share of Client Defense Expenses.  All payments of Client Defense Expenses 
made by the Insurer shall reduce the Limits of Liability for Client Defense Expenses under this Policy.  Payments 
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of Client Defense Expenses made by the Named Insured shall not reduce the Limit of Liability for Client Defense 
Expenses. 

 
V. CONDITIONS 

 
A. REPORTING AND NOTICE REQUIREMENTS 

 
As a condition precedent to coverage under this Policy, an Insured’s duties in the event of a Claim are as follows: 

 
1. If a Claim is made against an Insured, the Insured must give written notice to the Insurer as soon as 

practicable but in no event later than 60 days after the end of the Policy Period.  The Insured shall immediately 
forward to the Insurer every demand, notice, summons, or other process received by any Insured. 

 
2. If, during the Policy Period, an Insured becomes aware of any fact, circumstance, or situation which may 

reasonably be expected to give rise to a Claim against any Insured and gives written notice to the Insurer as 
soon as practicable during the Policy Period, then any Claim subsequently made against the Insured arising 
out of such fact, circumstance or situation shall be deemed to have been made during the Policy Period.   

 
Written notice under this paragraph shall include: 

a. particulars as to the reasons for anticipating a Claim; 

b. the nature and date of the alleged Wrongful Act; 

c.  the alleged injuries or damages sustained; 

d.  the names of potential claimants; if available;  

e.  the manner in which the Insured first became aware of the specific Wrongful Act; and  

f. a copy of the written contract between the Insured and the Client that contains the Duty to Defend 
Provision. 
 

B. TERMINATION 
 

1. This Policy shall automatically terminate immediately upon cancellation of the Primary A&E Policy, whether 
such cancellation is by the Named Insured or the Primary A&E Insurer. 
 

2. Notice of cancellation or non-renewal by the Primary A&E Insurer shall serve as notice of cancellation or non-
renewal by the Insurer of this Policy. 
 

3. This Policy may be canceled by the Named Insured by providing advance written notice to the Insurer stating 
when thereafter such cancellation shall be effective.  If this Policy is canceled by the Named Insured, return 
premium shall be computed at 90% of the pro rata unearned policy premium. 
 

4. This Policy may be canceled by the Insurer for non-payment of any premium when due.  The Insurer shall 
provide written notice to the Named Insured at least 10 days prior to the effective date of cancellation.  The 
notice as aforementioned shall be sufficient notice and the effective date of cancellation stated in the notice 
shall become the end of the Policy Period.  If this Policy is canceled by the Insurer for non-payment of any 
premium when due, earned premium shall be computed pro rata. 

 
C. NON-RENEWAL 

 
The Insurer shall not be required to renew this Policy; however, the Insurer shall send notice of the Insurer’s intent 
not to renew this Policy, to the Named Insured, at least 30 days prior to expiration of the Policy Period. 

 
D. EXTENDED REPORTING PERIOD COVERAGE 

 
In the event of cancellation or non-renewal of this Policy, by either the Named Insured or the Insurer, for reasons 
other than nonpayment of premium, the Named Insured shall have the right to an Extended Reporting Period as 
follows: 
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1. AUTOMATIC EXTENDED REPORTING PERIOD COVERAGE 
 

Without any additional premium being required, coverage as provided under this Policy shall automatically 
continue for a period of 60 days following the effective date of cancellation or non-renewal, but only with respect 
to Claims related to Wrongful Acts fully occurring prior to the effective date of such cancellation or non-renewal 
and otherwise covered by this Policy and only if there is no other policy that would otherwise provide insurance 
for a Claim related to such Wrongful Act.  This 60 day period shall be referred to as the Automatic Extended 
Reporting Period. 

 
2. SUPPLEMENTAL EXTENDED REPORTING PERIOD COVERAGE 

 
The Named Insured shall have the right to purchase an optional Supplemental Extended Reporting Period for 
reporting Claims made against any Insured under this Policy. 

 
a. The additional premium for the Supplemental Extended Reporting Period shall be as follows: 

 
Supplemental ERP  Additional Premium 
One year (12 months)  100% of the last annual premium of this Policy 
Two years (24 months)  150% of the last annual premium of this Policy 
Three years (36 months) 200% of the last annual premium of this Policy 

   
b. If the Named Insured purchases the Supplemental Extended Reporting Period, the coverage shall apply 

only to Claims related to Wrongful Acts fully occurring prior to the date of cancellation or non-renewal and 
otherwise covered by this Policy and which are first made against the Insured and reported to the Insurer 
during the Supplemental Extended Reporting Period. 

 
c. This right to purchase the Supplemental Extended Reporting Period is subject to the following conditions: 

 
i. the Policy was cancelled or non-renewed for reasons other than non-payment of premium; 
 
ii. the Insured’s share of Client Defense Expenses or other amounts owed by the Insured under this 

Policy have been paid; 
 
iii. the Insureds have complied with all terms and conditions of the Policy; 
 
iv. the Named Insured must send written notice to the Insurer of the intention to purchase the 

Supplemental Extended Reporting Period accompanied by the additional premium.  Written notice and 
premium payment must be received by the Insurer within 60 days of cancellation or nonrenewal, or the 
right to purchase the Supplemental Extended Reporting Period shall terminate.  The Supplemental 
Extended Reporting Period will not go into effect unless the additional premium is received by the 
Insurer promptly when due; 

 
v. the Supplemental Extended Reporting Period does not increase or reinstate the Limits of Liability for 

Client Defense Expenses of the Policy or extend the Policy Period. 
 

d. Any Claim made during the Supplemental Extended Reporting Period shall be deemed to have been made 
during the Policy Period.  The entire premium for the Supplemental Extended Reporting Period shall be 
deemed to be fully earned at the inception of the Supplemental Extended Reporting Period. 

 
Neither the Automatic Extended Reporting Period Coverage nor the Supplemental Extended Reporting Period 
Coverage shall be available if the Named Insured or any principal of the Named Insured has a license to perform 
Professional Services revoked, suspended by or surrendered at the request of any regulating authority for reasons 
other than the Insured is disabled. 

 
E. MAINTENANCE OF PRIMARY A&E POLICY 

 
Notwithstanding anything to the contrary in this Policy, all coverage under this Policy will be void from its inception 
in the event that the Primary A&E Policy is rescinded by agreement or legal process for fraud or other material 
misrepresentation by the Insured. 
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F. OTHER INSURANCE 

 
This Policy shall be excess over any other valid insurance, including the Primary A&E Policy and any related 
excess policies, whether such other insurance is stated to be primary, contributory, excess, contingent, self-
insurance or otherwise. 

 
G. SUBROGATION 

 
In the event of payment by the Insurer under this Policy, the Insurer shall be subrogated to all Insureds’ rights of 
recovery against any person or organization, including the Primary A&E Insurer, and any related excess insurers, 
if any.  All Insureds shall cooperate with the Insurer and do whatever is necessary to secure such rights and shall 
do nothing to prejudice such rights.  Any amounts recovered pursuant to the exercise of such rights of subrogation 
shall be applied as follows: (1) to the repayment of expenses incurred toward subrogation; (2) to Client Defense 
Expenses paid by the Insured in excess of the Limits of Liability for Client Defense Expenses hereunder; (3) to 
Client Defense Expenses paid by the Insurer; and (4) to Client Defense Expenses paid by the Insured. 

 
H. ASSIGNMENT 

 
The Insured shall not have the right to assign any of its interests under this Policy. 

 
I. AUTHORIZATION 

 
It is agreed the Named Insured shall act on behalf of all Insureds with respect to giving or receiving notice of 
cancellation or non-renewal, payment of premiums, receiving of any return premiums, exercising or declining the 
right to purchase Supplemental Extended Reporting Period Coverage and agreeing to any changes in this Policy. 

 
J. ACTION AGAINST THE INSURER 

 
1.  No action shall lie against the Insurer unless, as a condition precedent thereto, the Insureds have fully 

complied with all terms of this Policy and until the amount of the Insureds’ obligations to pay shall have been 
finally determined either by judgment against the Insured after actual trial or by written agreement of the Named 
Insured, all claimants and the Insurer. 

 
2. Nothing contained in this Policy shall give any person or organization any right to join the Insurer as a party in 

any action against any Insured to determine any Insured’s liability. 
 

K. BANKRUPTCY 
 

Bankruptcy or insolvency of any Insured or of any Insured’s estate shall not relieve the Insurer of any of its 
obligations hereunder. 

 
L. CHANGES IN STATUS OF ENTITY 

 
1. If, during the Policy Period any of the following transactions occur: 
 

a. The acquisition of the Named Insured or a majority of its assets, by another person or entity, or the merger 
or consolidation of the Named Insured into or with another entity, such that the Named Insured is not the 
surviving entity; or 

 
b. The appointment of a receiver, conservator, trustee, liquidator or rehabilitator, or any similar official, for or 

with respect to the Named Insured; 
 
then coverage under this Policy shall cease with respect to Professional Services rendered after such 
transaction.  After any such transaction, this Policy may not be canceled and the entire premium for this Policy 
will be deemed fully earned. 
 

2. If during the Policy Period the Named Insured acquires the majority of the assets of another entity or acquires 
any organization by merger into or consolidation with the Named Insured, no coverage shall be afforded under 
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this Policy for any Claim involving the assets acquired or the organization which is consolidated or merged with 
or acquired, unless: 

 
a.  the Named Insured provides written notice of such transaction within 30 days after the effective date of the 

transaction and the Named Insured provides all information the Insurer deems necessary and accepts 
any terms, conditions, exclusions and any additional premium charged; and 

 
b. the Insurer, at its sole discretion, specifically agrees, in writing, to provide such coverage. 
 
If the Insurer agrees to provide such coverage, it shall apply only to Professional Services rendered after the 
effective date of such transaction and shall apply as excess of any other valid and collectible insurance. 
 

M. ECONOMIC OR TRADE SANCTION 
 
Any payment under this Policy shall only be made in full compliance with all United States of America economic or 
trade sanctions or other laws or regulations, including sanctions, laws and regulations administered and enforced 
by the U.S. Treasury Department’s Office of Foreign Assets Control (“OFAC”). 
 

 N. APPLICATION REPRESENTATIONS 
 

The Insureds and the Insurer agree that the Application is the basis for this Policy and is incorporated in and 
constitutes a part of this Policy.  The Application shall be maintained on file with the Insurer and shall be deemed 
to be attached hereto as if physically attached.  All Insureds represent that the statements and representations 
contained in the Application are true and shall be deemed material to the acceptance of the risk and this Policy is 
issued in reliance upon the truth and accuracy of such statements and representations.  All Insureds agree that if 
the Application contains statements or representations that are untrue, this Policy shall be void and of no effect 
whatsoever. 
 

O. ENTIRE AGREEMENT 
 

By acceptance of this Policy, the Insureds and the Insurer agree that this Policy (including the Application) and 
any written endorsements attached hereto constitute the entire agreement between the parties. 
 

P. TERRITORY 
 

This Policy applies to Wrongful Acts that occur anywhere in the world provided the Claim is made and any related 
suit or arbitration proceedings are brought in the United States of America, its territories or possessions or Canada. 
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