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Multiple Damage Recovery in Probate Court
By Alan A. May and Ronald S. Nixon

Introduction

The probate practitioner often comes across
situations where someone has taken the proper-
ty of an estate or trust. The question arises in ad-
dition to claims for damages per se whether the
law authorizing multiple damages can be used
and in what situations. Keep in mind that, in most
cases where the wrongdoer is not a distributee
or beneficiary, that the chances of recovering
sanctions or attorney fees through such vehicles
as In Re Hammond Estate, 215 Mich App 379,
547 NW2d 36 (1996) are small.

At common law, the remedy for the wrongful
taking of property, either embezzlement or con-
version, is the fair market value of the property
taken at the time of the conversion. If the prop-
erty is not money, its fair market value may be
so diminished that it would be difficult to find a
replacement in the same condition in the open
market. Statutes providing for multiple damages
help make up for this depreciation. It may also
help defray the fees and costs for pursuing the
wrongdoer, that is, if the statute does not itself
provide for recovery of costs and attorney fees,
as is the case with the double damage provision
included in the Estate and Protected Individu-
als Code (EPIC) and the Michigan Trust Code
(MTC) that this article examines.

Statutory Authority

The probate practitioner has potentially three
sources of statutory authority to obtain multiple
damages for wrongfully taken property under
Michigan law, as follows:

Estates

MCL 700.1205(4): If a person embezzles or
wrongfully converts a decedent’s property before
letters of authority are granted, or refuses, with-
out colorable claim of right, to transfer posses-

sion of the decedent’s property to the personal
representative upon demand, that person is li-
able in an action brought by the personal repre-
sentative for the benefit of the estate for double
the value of the property embezzled, converted,
or withheld.

Trusts

MCL700.7813(4): If a person embezzles or
wrongfully converts trust property, or refuses,
without colorable claim of right, to transfer pos-
session of trust property to the current trustee
upon demand, the person is liable in an action
brought by the current trustee, or the beneficiary
of the trust for the benefit of the trust, for double
the value of any property embezzled, converted,
or wrongfully withheld from the current trustee.

General Law

MCL 600.2919a:

(1) A person damaged as a result of either or
both of the following may recover 3 times the
amount of actual damages sustained, plus costs
and reasonable attorney fees;

a) Another person’s stealing or embezzling
property or converting property to the
other person’s own use.

b) Another person’s buying, receiving,
possessing, concealing, or aiding
in the concealment of stolen, em-
bezzled, or converted property when
the person buying, receiving, pos-
sessing, concealing, or aiding in the
concealment of stolen, embezzled,
or converted property knew that the
property was stolen, embezzled, or
converted.

(2) The remedy provided by this section is in
addition to any other right or remedy the person

may have at law or otherwise.
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Analysis

Comparison of EPIC on Estates Versus the
MTC

The estate provision of EPIC and MTC provi-
sion initially appear parallel. In similar language,
both provisions allow recovery of double dam-
ages for pursuing a wrongdoer who embezzles,
converts, or refuses to turn over property to an
estate or trust. However, the provisions have two
significant differences, the first involving who
has standing to bring an action under the statute
and the second involving when an action may be
brought.

Standing

Only the fiduciary may bring an action under
MCL 700.1205(4), which states that the wrong-
doer “is liable in action brought by the person-
al representative....” Either the fiduciary or a
beneficiary may bring an action under MCL
700.7813(4), which provides that the wrongdoer
“is liable in an action brought by the current trust-
ee, or the beneficiary of the trust for the benefit
of the trust....”

Under the Doctrine “Exclusio Unius Est Ex-
pressio Alterius” one sees the specific intent of
the legislature to have a broad number of poten-
tial plaintiffs when money is embezzled or wrong-
fully converted from a trust but a narrow scope of
potential plaintiffs relative to estates. A primary
reason for this omission may be that in an es-
tate the heirs and next of kin’s rights “are neither
greater nor less than those of a mere stranger”;
only the personal representative has sufficient
right to bring an action for conversion of a de-
cedent’s personal property before the estate’s
debts are paid and the property distributed. See
Cullen v O’Hara, 4 Mich 132, 138 (1856). More-
over, there could be a vast number of unidenti-
fied potential plaintiffs impeding the expeditious
settlement, distribution, and closing of an estate.
In the case of a trust, the administration of which
may continue indefinitely, the settlor should have
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already limited and identified the potential plain-
tiffs by identifying them as beneficiaries.

Despite the apparent intent of the legislature
to be more restrictive in the area of estates, com-
mentator May notes that case law exists under
which one might argue the number of potential
plaintiffs is greater if not equal to those delin-
eated in the trust section. If the fiduciary is the
one committing the wrong, it would be absurd to
limit the possible party’s plaintiff to the fiduciary
himself. Yes, a Probate Court could remove the
wrongdoer but you remove that wrongdoer on a
determination of wrong doing not ab initio. One
would have to prove the tort to remove then re-
place then sue. Could the law of Michigan toler-
ate this situation despite the standing limitation
included in the EPIC provision?

Language in the following cases would sup-
port a lawyer being paid out of corpus when liti-
gating on behalf of someone other than the fi-
duciary. Amerisure Ins Co v Folts, 181 Mich
App 288, 448 NW2d 829 (1989); Becht v Mill-
er, 279 Mich 629, 273 NW 294 (1937); Merkel v
Long, 372 Mich 144, 125 NW2d 284 (1963); and
hence, since an attorney of the non-fiduciary can
be paid from the estate, ipso facto that person
must have had standing to bring the action. Ad-
mittedly the Becht decision antedated EPIC, but
it continues to be cited. Becht involves an estate
not a trust. The Becht fiduciary was sued by a
beneficiary as an individual for withholding and
claiming bonds as her own. She lost the case
brought against her and the non-fiduciary’s at-
torney recovered fees from the estate as he im-
proved and benefited. Hence, commentator May
concludes that despite the limitation of the fidu-
ciary as party plaintiff in MCL 700.1205(4), an
action for double damages can be brought by a
beneficiary if the wrongdoer fiduciary otherwise
fits the torts described in MCL 700.1205(4). Also,
such an action is clearly contemplated under the
MTC counterpart. See In re Estate of Poston,
No. 331772, 2017 Mich App LEXIS 1205, at
*10 (July 25, 2017)(“If a trustee ‘embezzles or
wrongfully converts trust property,’ the trustee is
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liable ‘for double the value of any property em-
bezzled, converted, or wrongfully withheld....’
MCL 700.7813(4)”). Query, suppose by convert-
ing the fiduciary renders the corpus insufficient
to pay creditors, may they use either of the stat-
utes? Commentator May does not believe the
law is broad enough to cover this situation, and
you would need a two-step proceeding; petition
to remove, obtain a new fiduciary and then sue.

Commentator Nixon believes the proper
cause of action against a fiduciary who com-
mits conversion or embezzlement is for breach
of duty under MCL 700.1308, which provides the
court with a panoply of legal and equitable reme-
dies to make the estate whole, including remov-
ing and replacing the personal representative in
accordance with MCL 700.3611. A claim under
MCL 700.1308 could be brought at any time by
any interested person, which includes beneficia-
ries and creditors. As discussed below, it could
also be joined with a common law and statuto-
ry conversion claim, assuming the plaintiff has
been personally damaged by the fiduciary’s de-
falcation and has a greater claim to the property
than the trustee.

Although it seems illogical, by its express
terms MCL 700.1205(4) does not apply to con-
version or embezzlement by an existing per-
sonal representative because, as discussed in
the next section, such conversion or embezzle-
ment must occur before the personal represen-
tative’s letters of authority are granted. Further,
it is absurd to think that the personal representa-
tive would make and refuse his or her own de-
mand to return estate property. Once appointed,
a successor personal representative could de-
mand that the predecessor return estate prop-
erty and bring an action under MCL 700.1205(4)
to benefit the estate. Res judicata would not bar
a new petition even if the prior action concluded
because the claim could not be brought in the
original petition unless the successor fiduciary
were appointed during the proceedings; on the
other hand, collateral estoppel arguably should
apply to bar the wrongdoer from relitigating his

MICHIGAN PROBATE & ESTATE PLANNING

or her liability.
Time of Taking

As touched on above, the estate provision,
MCL 700.1205(4), aims to satisfy the return of
property to an estate which has been converted
before the granting of letters of authority. Howev-
er, after they are issued, the section goes on to
say “or refuses, without colorable claim of right
to transfer possession of the decedent’s proper-
ty to the personal representative upon demand.”

The use of the word “or” is disjunctive rather
than conjunctive, seeming to create a separate
situation after the letters of authority are issued,
but it should make no difference whether prop-
erty is converted or embezzled before or after
the appointment of the personal representative.
Since the personal representative appears to be
the only individual who can bring an action, obvi-
ously that action must be brought after appoint-
ment. Moreover, as this section reads, once ap-
pointed, the personal representative must make
a demand for return of the property before bring-
ing an action under MCL 700.1205(4), imposing
an additional requirement on a personal repre-
sentative seeking to recover property converted
or embezzled after appointment that has long
been abandoned by the common law. Trail Clinic,
PC v Bloch, 114 Mich App 700, 706, 319 Nw2d
638 (1982) (“A demand is unnecessary where
the act of the defendant amounts to a conver-
sion regardless of whether a demand is made”).

The legislature should amend MCL
700.1205(4) to read more like its trust counter-
part, MCL 700.7813(4), which has no reference
to the time property is taken.

Number of Torts

By reading the above we can see that there
are three torts: embezzlement, wrongful conver-
sion or refusal to turn over the property without
colorable right. This wrongful taking provision
is very broad because there is no limitation to
the act being a technical embezzlement or con-
version. As we will see later in this article, these
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torts have elements and nuances which might
not be provable.

General Law

The general conversion statute, MCL
600.2919(a), has both a broader and narrower
context than the EPIC estate and MTC provi-
sions.

Standing

Who can bring the action? “A person dam-
aged” is a limitless class of plaintiffs. It also sug-
gests that that class should include those plain-
tiffs who may have been damaged by a conver-
sion but lack standing under the probate and
trust statutes, perhaps, for example, the creditor
of an estate damaged by a the wrongful taking
questioned previously or a beneficiary wronged
by a personal representative. No reason ex-
ists that an action under MCL 600.2919a with a
breach of duty action under MCL 700.1308.

Number of Torts

The general statute identifies at least four
separate torts as grounds for recovery. Although
embezzlement and conversion are used in both
sets of statutes, the general conversion statute
adds the torts of “stealing” and being a fence
(i.e., knowingly “buying, receiving, possessing,
concealing, or aiding in the concealment of sto-
len, embezzled, or converted property”). Inter-
estingly, this statute originally only permitted re-
covery of treble damages against the fence but
not the thief, but the absurdity of the situation
was recognized by the courts and later correct-
ed by the legislature. As will be discussed be-
low, the three main torts, stealing, conversion,
and embezzlement, are very similar but contain
some technical differences.

Treble Damages

MCL 600.2919a gives the successful plain-
tiff treble damages while the probate statutes
only permit double damages; however, there is
a major caveat recognizable in the language of
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the statutes. The probate and trust statutes use
mandatory language; a “person is liable” if an
applicable tort is proven under MCL 700.1205(4)
and MCL 700.7813(4). The general statute uses
precatory language; a “person damaged...may
recover” treble damages, costs and attorney
fees if an applicable tort is proven. Courts have
held that to recover treble damages under MCL
600.2919a, the plaintiff must prove “that the de-
fendants acted willfully or wantonly by a prepon-
derance of evidence.” Hunt v Hadden, 127 F
Supp 3d 780, 786 (ED Mich 2015), citing Michi-
gan Land & Iron Co v Deer Lake Co, 60 Mich
143, 146, 27 NW 10 (1886); New Props v New-
power, 282 Mich App 120,137, 762 NW2d 178
(2009).

A probate practitioner seeking to enforce the
EPIC and MTC provisions would do well to alert
a court reluctant to award double damages to
the mandatory versus precatory difference be-
tween the statutes and avoid having to prove a
higher level of scienter.

Term Definitions

Conversion

This tort is not defined in any of the statutes
discussed. The common law definition of con-
version is “any distinct act of dominion wrong-
fully exerted over another’s personal property in
denial of or inconsistent with his rights therein.”
Aroma Wines & Equip, Inc v Columbian Distri-
bution Servs, Inc, 497 Mich 337, 351-52, 871
NW2d 136 (2015). The term is broad, and the
Michigan Supreme Court adopted a passage of
the Restatement of Torts to illustrate the myriad
different ways that property may be converted:

A conversion may be committed by

(a) intentionally dispossessing another of a chat-

tel,

(b) intentionally destroying or altering a chattel in

the actor’s possession,

(c) using a chattel in the actor’s possession with-

out authority so to use it,

(d) receiving a chattel pursuant to a sale, lease,
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pledge, gift or other transaction intending to ac-

quire for himself or for another a proprietary in-

terestin it,

(e) disposing of a chattel by a sale, lease, pledge,

gift or other transaction intending to transfer a

proprietary interest in it,

(f) misdelivering a chattel, or

(g) refusing to surrender a chattel on demand.
Thoma v Tracy Motor Sales, Inc, 360 Mich 434,
438, 104 NW2d 360, 362 (1960) (quoting 1 Re-
statement, Torts § 223. As this list indicates, con-
version can be interference with a superior right
to possession that is not necessarily ownership.

“Own Use” Required Under MCL 600.2919a

Although all the statutes discussed rely on
the common law definition of conversion, when
seeking treble damages under the general civil
statute, an attorney must be aware that an ad-
ditional element must be plead and proved that
is not required for all forms of common law con-
version. Aroma Wines, 497 Mich at 356-57. The
express words of the statute are that treble dam-
ages may be awarded — not simply for “conver-
sion” — but for “converting property to the other
person’s own use.” MCL 600.2919a(1)(a). The
Supreme Court stated that this additional ele-
ment requires a showing “that the defendant em-
ployed the converted property for some purpose
personal to the defendant’s interests, even if that
purpose is not the object’s ordinarily intended
purpose.” Aroma Wines, 497 Mich at 359.

The statute also makes “stealing or embez-
zling property” actionable, but the grammati-
cal structure of the entire subsection suggests
that the “own use” requirement does not ap-
ply to those two wrongs. MCL 600.2919a(1)(a)
reads in full: “Another person’s stealing or em-
bezzling property or converting property to the
other person’s own use.” One reason for this, as
will be noted in discussing the definitions of “em-
bezzling” and “stealing” below is that those two
wrongs inherently have an “own use” require-
ment, while there are many forms of conversion
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identified in the list above that do not. The legis-
lature only intended the punitive treble damages
remedy to apply to a conversion that was akin to
stealing or embezzling.

Action for Conversion of Money Is Limited

When seeking multiple damages under any of
three statutes discussed based on a conversion,
if the property converted is money, the courts
generally hold it must be specific money entrust-
ed to the converter’s care. Thrift v Haner, 286
Mich 495, 497, 282 NW 219 (1938). The Thrift
court cited an earlier estate case in which the ad-
ministrator pursued the wrongful taker of a gold
coin. Cullen v O’Hara, 4 Mich 132 (1856).

This “specific money” requirement has been
ameliorated somewhat by courts interpreting it
to include improperly cashing checks and taking
funds held in trust. Rennie v Pentagon Refinery
Co, 280 Mich 1, 273 NW 325 (1937) (brokerage
account); Trial Clinic PC v Bloch, 114 Mich App
700, 319 NW2d 638 (1982) (check). A check
may be converted even if the recipient is entitled
to some but not all of the money. Citizens Ins Co
of America v Delcamp Truck Ctr, Inc, 178 Mich
App 570, 444 NW2d 210 (1989). Recently, the
court of appeals held that money withdrawn from
a child’s UTMA account was a conversion even if
the parent would have used the funds directly to
pay medical bills for the child because it was the
parent’s obligation to care for the child. Hoffen-
blum v Hoffenblum, 308 Mich App 102, 113, 863
NW2d 352 (2014). Although good faith is not a
defense to the intentional tort, the court affirmed
the lower court’s denial of treble damages be-
cause the funds were withdrawn on the advice
of the parent’s financial planner and did not arise
from dishonest motives, agreeing that the ruling
was within the range of principled outcomes.

Embezzlement

Relying on the dictionaries of its time, the
Michigan Supreme Court has stated that em-
bezzle means “to appropriate by breach of trust”
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and “to appropriate fraudulently to one’s own
use what is entrusted to one’s care and manage-
ment.” Taylor v Kneeland, 1 Doug 67, 72 (Mich
1843). Unlike stealing, which implies “a wrongful
taking of another’s goods,...embezzlement de-
notes the wrongful appropriation and use of what
came into possession rightfully.” /Id. Embezzle-
ment, rather than conversion, seems to be the
proper cause of action against a fiduciary, al-
though it would also apply to any bailee, employ-
ee, agent, and to anyone else who rightfully pos-
sesses but wrongfully uses another’s property.
Embezzlement applies to all personal property,
including money.

Stealing

Under the civil conversion statute, stealing
is another cause of action for which a plaintiff
may recover treble damages, and, like embez-
zlement and conversion, it is not defined. How-
ever, even in case interpreting criminal stat-
utes, courts rely on the common law meaning of
terms such as “steal” and “larceny.” See People
v March, 499 Mich 389, 398-414, 886 NW2d 396
(2016) (extensive discussion of the definition of
larceny, which involves stealing but may have
many more elements). In that regard, to “steal”
has been held to mean simply “to take (the prop-
erty of another or others) without permission or
right, esp. secretly or by force,” and “to appropri-
ate ... without right or acknowledgment.” People
v Pratt, 254 Mich App 425, 428, 656 NW2d 866
(2002)(quoting Random House Webster’s Col-
legiate Dictionary (2000)). Stealing is a posses-
sory wrong, meaning that the plaintiff only needs
to prove a superior right to possession over de-
fendant at the time of the taking and does not
need to prove ownership. See March, 499 Mich
at 414 (for the purposes of larceny, the “property
of another’ is any property in which ‘another’ in-
dividual holds the right to possess as against the
defendant at the time of the taking”).
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Property

These statutes all apply to any personal prop-
erty, including money with the limitations dis-
cussed above. Personal property “includes sub-
stantially every valuable thing of a personal na-
ture.” Clark v Chapman, 215 Mich 518, 526, 184
NW 497 (1921). EPIC similarly defines “Prop-
erty” broadly as “anything that may the subject
of ownership, and includes both real and per-
sonal property or an interest in real or person-
al property.” MCL 700.1106(u). Notwithstand-
ing that definition, conversion and stealing are
wrongs that do not require a showing of owner-
ship but only a superior right to possession, as
discussed above. Michigan West Law lists 5,935
cases where the term is applied to money. See
also Clark v Chapman, “Every valuable thing of
a personal nature.” “Goods” is a phrase also de-
fined broadly as that in contradiction to real es-
tate.” Curtis v Phillips, 5 Mich 112, 113 (1858).
EPIC MCL 700.1106(U) is even broader, “Prop-
erty’ means anything that may be the subject of
ownership, and included both real and personal
property or an interest in real or personal prop-
erty.”

Conclusion

To summarize some of the main points ad-
dressed in this article:

e Abeneficiary of a trust can use either
EPIC or the general law to sue a fidu-
ciary for conversion inter alia.

e Abeneficiary of an estate may be able
to use EPIC MCL 700.1205(4) to pursue
a fiduciary who fits the torts described
despite the statutory restriction but cer-
tainly can use the general law to sue a
fiduciary.

e Afiduciary can use EPIC and the gen-
eral law to pursue a third person who
fits the wrongdoing described in each
statute.

e The ability to state a cause of action for
stealing, embezzlement, and wrong-
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ful withholding is less problematic than
conversion if the property is money
unless a specific fund is involved, but
there is law which implies any money
missing may be the object of conver-
sion.

e If conversion is shown, the EPIC and
MTC provision mandate double dam-
ages but, the civil conversion statute
leaves treble damages to the court’s
discretion.

As a suggestion to the Michigan Supreme
Court or legislature regarding the issue of stand-
ing, if commentator Nixon is correct about the
inability of a non-fiduciary in a decedent estate
to bring an action there is a hole in law, a wrong
without a right to remedy. Though the non-fidu-
ciary may bring an action, he or she lacks the
remedy of enhanced damages. Making EPIC
consistent with MTC would remedy this as well
as the phantom before and after appointment is-
sue discussed.
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Get Your Claims In: An Overview of Pre-Death Claims by a Fiduciary
By Thomas E.F. Fabbri and Nicholas E. Papasifakis

Introduction

If you have ever represented a fiduciary (i.e.
personal representative or trustee) during the
administration of an estate or trust, the follow-
ing circumstances will sound familiar: (i) your cli-
ent has been nominated to serve as a personal
representative and/or the trustee of a decedent’s
estate or trust; (ii) prior to the decedent’s death,
your client provided services to the decedent
and paid several expenses on behalf of the de-
cedent; (iii) your client has a valid claim against
the decedent’s estate or trust for services ren-
dered and for reimbursement of expenses paid
at the direction or on behalf of the decedent; and
(iv) because your client is a fiduciary (and there-
fore owes a duty of loyalty to the estate or trust
and its heirs or beneficiaries) and creditor (owes
a duty to one’s self and therefore adverse to the
interests of the heirs or beneficiaries), a “conflict”
exists. You, as the attorney representing the fi-
duciary and creditor, must now counsel your cli-
ent on how to continue to act as a fiduciary, while
at the same time preserving your client’s claim
against the estate and/or trust and position as a
creditor.

During the pendency of an estate or trust
administration, the fiduciary must be prepared
to properly respond to and account for claims
against the estate or trust. In deceased estates,
creditor claims will be addressed by the person-
al representative of the estate. If no such pro-
bate estate is necessary, or if the probate estate
is otherwise insolvent, the trustee of the dece-
dent’s previously revocable trust will be tasked
with addressing claims against the settlor of the
trust.

Generally, the creditor claims process in-
cludes publishing notice to creditors, sending
notice to known creditors, allowing and disallow-
ing claims, prioritizing and paying claims, and
if not resolved, litigating claims pursued by ag-

grieved creditor.” The Claims Process is codified
at Article Ill, Part 8 and Article VII, Part 6 of the
Estates and Protected Individual Code (“EPIC”).
While EPIC provides the fiduciary and his or her
legal counsel with a detailed playbook on how
to address and deal with the claims of creditors
at the estate and trust level, EPIC provides little
guidance on how a fiduciary with a claim against
the estate or trust that arose before the death
of the decedent should proceed with presenting,
preserving, and, hopefully, satisfying his or her
claim. This article seeks to provide clarity and
guidance on pre-death claims by a personal rep-
resentative or trustee (hereinafter collectively
referred to as the “fiduciary”), so as to provide
the fiduciary (and his or her legal counsel) with
a statutory mechanism to not only preserve the
claim, but also to cure the “conflict” issues and
avoid a breach of fiduciary claim by a litigious
heir, beneficiary or other creditor of the estate or
trust.

Pre-Death Claims by a Personal Representa-
tive

Statutory Law and Court Rule

EPIC and the Michigan Court Rules govern
the manner and form in which the personal rep-
resentative of an estate presents his or her pre-
death claims. More specifically, a personal rep-
resentative’s claim against the estate that arose
before the decedent’s death is governed by
MCL 700.3803(1), MCL 700.3804(3) and MCR
5.307(D).

With respect to the time limitations for pre-
sentment of claims by creditors, MCL 700.3803
provides in pertinent part:

(1) A claim against a decedent’s estate that

arose before the decedent’s death, including a

claim of this state or a subdivision of this state,

whether due or to become due, absolute or con-
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tingent, liquidated or unliquidated, or based on
contract, tort, or another legal basis, if not barred
earlier by another statute of limitations or non-
claim statute, is barred against the estate, the
personal representative, the decedent’s heirs
and devisees, and nonprobate transferees of
the decedent unless presented within 1 of the
following time limits:

(a) If notice is given in compliance with sec-
tion 3801 or 7608, within 4 months after the
date of the publication of notice to creditors,
except that a claim barred by a statute at the
decedent’s domicile before the publication for
claims in this state is also barred in this state.

(b) For a creditor known to the personal rep-

resentative at the time of publication or during

the 4 months following publication, within 1

month after the subsequent sending of notice

or 4 months after the date of the publication of
notice to creditors, whichever is later.?

MCL 700.3804(3) governs the process of pre-
sentment of a claim by the personal representa-
tive. Specifically, MCL 700.3804(4) provides, in
pertinent part, that “[t]he personal representative
must give a copy of the claim to all interested
persons not later than 7 days after the time for
the claim’s original presentment expires.” MCL
700.3804(3) further provides that a claim by the
personal representative against the estate shall
be in a form prescribed by Supreme Court rule.
MCR 5.307(D) offers that “[a] claim by a person-
al representative against the estate for an obli-
gation that arose before the death of the dece-
dent shall only be allowed in a formal proceeding
by order of the court.”

Despite addressing the process for present-
ment of a claim by a personal representative, the
applicable statutes and court rule fail to address
when the applicable time period for presentment
of such a claim commences. The Michigan Court
of Appeals recently addressed this ambiguity in
In re Schwein.?
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Caselaw

In Schwein, the decedent died on September
10, 2013, survived by his four children and three
grandchildren from a deceased child.* The pro-
bate court appointed the decedent’s daughter to
serve as personal representative of the estate.
As part of her duties, she published notice to
creditors on October 15, 2013.% Earlier in the de-
cedent’s life, he was involved in a serious motor
vehicle accident, where he suffered a traumatic
brain injury and required 24/7 attendant care ser-
vices.® Before the decedent passed away, in April
of 2013, the decedent initiated a lawsuit against
the defendant insurance company, seeking pay-
ment of personal protection insurance benefits.”
After the decedent passed away, the estate sub-
stituted as the plaintiff in the underlying no-fault
case, which settled on June 24, 2014.8

On July 31, 2014, the personal representa-
tive filed a petition requesting that the probate
court allow her pre-death claim against the es-
tate for $1,043,355.56.° In this petition, the per-
sonal representative alleged that she provided
all of the decedent’s attendant care services be-
tween August 1, 1998 and September 10, 2013,
and as a result, she was owed over $1.5 mil-
lion for attendant care services rendered.’® On
September 4, 2014, the other heirs of the dece-
dent (the “respondents”) filed objections to the
petition, arguing that her claim was barred un-
der MCL 700.3803(1)(a), MCL 700.3804(3), and
MCR 5.307(D)."" More specifically, the respon-
dents argued that the personal representative
failed to timely present her claim to the other in-
terested parties within seven days after the expi-
ration of the four-month publication period, and
consequently, her claim was barred.'? The pro-
bate court ruled in favor of the personal repre-
sentative, holding that the personal representa-
tive’s claim was not barred by the court rules or
the statutory time limits.™

On appeal, the Michigan Court of Appeals rec-
ognized that MCL 700.3801 does not specifically
address when the time period begins to run for
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presentation of a claim by a personal represen-
tative against the estate. Despite the ambiguity
in MCL 700.3801, the Court stated, “EPIC clearly
contemplates that there is some applicable time
period because MCL 700.3804(3) states that a
personal representative ‘must give a copy of the
claim to all interested persons not later than 7
days after the time for the claim’s original pre-
sentation expires.””** The Court further explained
that “in EPIC, the Legislature imposed specific
obligations on personal representatives to faith-
fully execute their duties for the benefit of the es-
tate’s successor, and imposed liability and dam-
ages when a personal representative fails to per-
form her duties on behalf of the estate.”’®

The Court declined to adopt the probate
court’s interpretation of MCL 700.3801(1), which
‘would include a personal representative with-
in the definition of ‘known creditor’ because the
statutory definition does not plainly apply, and
because such an interpretation would either re-
quire a personal representative to perform the
nonsensical task of mailing or personally serv-
ing herself with a copy of the notice that she had
already published, or allow a personal repre-
sentative to benefit from her nonfeasance in not
serving notice upon herself.”'® Instead, the Court
concluded that the personal representative’s
pre-death claim should be treated the same as
the claims of every other general creditor of the
estate, for which EPIC requires the personal rep-
resentative to present the claim within 4 months
after the date of the notice’s publication or for-
ever be barred.”” The Court further noted that
the personal representative is required to give
a copy of her claim to all interested persons not
later than seven days after the expiration of the
four-month, general-creditor time limit."®

Application of EPIC, the Michigan Court
Rules and Schwein

The Schwein decision not only resolves the
ambiguity and question as to “when” a personal
representative must present his or her pre-death
claim against the estate, but also affirmatively
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found that a personal representative is not, as a
matter of law, precluded from being a creditor of
the estate.

If the personal representative has a pre-death
claim against the estate, he or she must serve
a copy of the claim to all interested persons no
later than seven days following the expiration
of the four-month general creditor period.' The
personal representative’s pre-death claim must
contain a warning that the personal representa-
tive’s claim will be allowed unless notice of ob-
jection is delivered or mailed to the personal rep-
resentative within 63 days after the time for the
claim’s original presentation expires.?® The fail-
ure to do so will result in the claim being barred.

Pre-Death Claims by a Trustee

Statutory Law

Similar to the Claims Process codified at Ar-
ticle Ill, Part 8 and Article VII, Part 6 of EPIC,
MCL 700.7606 through 700.7610 of the Michi-
gan Trust Code (“MTC”), govern the Claims Pro-
cess for pre-death claims attributable to the set-
tlor of a trust.

MCL 700.7606(1) provides that if a personal
representative is not appointed for the settlor’s
estate, the Trustee shall pay directly to the credi-
tor an enforceable and timely served claim of a
creditor of settlor. MCL 700.7608 provides that,
to the extent a personal representative has not
been appointed for a decedent’s estate (and
therefore the publication of notice requirement
set forth under MCL 700.3801 has not been dis-
charged), each trustee of the previously revo-
cable trust of the settlor/decedent shall publish
and serve a notice to creditors in the same man-
ner, with the same duties, as described in MCL
700.3801 for a personal representative.

MCL 700.7609 governs the presentment of
claims by creditors. Similar to the presentment
process set forth under MCL 700.3804, a “claim-
ant may mail or deliver to the trustee a writ-
ten statement of the claim indicating its basis,
the name and address of the claimant, and the
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amount claimed. The claim is considered pre-
sented on the trustee’s receipt of the claim.”
MCL 700.7610 governs the time periods ap-
plicable to presentment of claims as follows:
(1) Subject to section 7611, if not barred earlier
by another statute of limitations, a claim against
the settlor of a trust described in section 7606(1)
that arose at or before the settlor’s death that a
person seeks to recover from the trust is barred
against the trust, each trustee of the trust, and a
trust beneficiary, unless presented within 1 of the
following times:
(a) If notice is given in compliance either with
section 3801 or section 7608, within 4 months
after the date of publication of notice to credi-
tors.
(b) For a creditor known to the personal rep-
resentative at the time of publication or during
the 4 months following publication, or known
to the trustee at or during such a time if publi-
cation occurred under section 7608, within 28
days after the subsequent sending of notice or
4 months after the date of publication of notice
to creditors, whichever is later.
(c) If the notice requirements of either sec-
tion 3801 or section 7608 are not met, within 3
years after the settlor’s death.

Application of the MTC

Unlike MCL 700.3804(3), the MTC does not
specifically address the process for presentment
of a pre-death claim attributable to a trustee ac-
quired by the trustee before he or she became
or contemplated becoming trustee of the set-
tlor’s trust. Further, unlike pre-death claims by a
personal representative, the Michigan appellate
courts have yet to resolve any perceived ambi-
guity in the presentment of a pre-death claim by
a trustee.

Although it is unclear whether a similar time
limitation exists for the presentation of a trust-
ee’s pre-death claim against the trust, there is
parity between the requirements applicable to
the Claims Process set forth under the MTC
and EPIC. Ininstances where the MTC is silent,
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the MTC sections direct the reader to reference
to the applicable EPIC sections. Unfortunately,
there is a gray area involving a claim acquired by
the trustee before he or she became or contem-
plated becoming trustee. Given the lack of clar-
ity, it would be prudent for the trustee to abide by
the same formalities and the same time restric-
tions set forth under MCL 700.3804(3) and the
Schwein case.

Unlike the controls and formalities present
during the administration of an estate,?' and,
specifically, the Claims Process (again proctored
by the probate court), trusts are ordinarily admin-
istered free of regular, ongoing judicial supervi-
sion, unless ordered by the court or unless su-
pervision is invoked by an interested person.?
The Reporter's Comments to MCL 700.7201
provide in pertinent part, “The power to subject
trusts to continuing supervision is intended to be
used infrequently, which is reinforced by the final
sentence of subsection (2).”

Despite the perceived informalities applicable
to the administration of a trust, a trustee seek-
ing to present, enforce, or negotiate a pre-death
claim acquired by the trustee before he or she
became or contemplated becoming trustee, must
be considerate of the fiduciary obligations owed
to the qualified trust beneficiaries of the trust.
Specifically, MCL 700.7802(1) provides that “[a]
trustee shall administer the trust solely in the in-
terests of the trust beneficiaries.” Further, MCL
700.7802(2) provides in pertinent part that “a
sale, encumbrance, or other transaction involv-
ing the investment or management of trust prop-
erty entered into by the trustee for the trustee’s
own personal account or which is otherwise af-
fected by a substantial conflict between the trust-
ee’s fiduciary and personal interests is voidable
by a trust beneficiary affected by the transaction
unless...the transaction involves a contract en-
tered into or claim acquired by the trustee before
the person became or contemplated becoming
trustee.”

Notwithstanding this specific exception to the
“voidable nature” of a transaction affected by
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the “conflict,” the trustee should be cautious and
recognize that an attempt to satisfy the claim or
negotiate a resolution could result in a “conflict”
scenario. If a “conflict” scenario arises as a re-
sult of the presentment or satisfaction of a claim
acquired by the trustee before he or she became
or contemplated becoming trustee, the trustee
should rely on MCL 700.7802(2)(d) and seek
the trust beneficiaries’ consent prior to paying
the claim or if the beneficiaries are unwilling to
consent, the trustee should invoke the jurisdic-
tion of the probate and seek instructions from the
court through an order. At a minimum, the trust-
ee should present the claim to the qualified trust
beneficiaries in the same manner as required by
a personal representative under EPIC, so as to
allow the qualified trust beneficiaries the oppor-
tunity to send a notice of objection to the state-
ment and proof of claim prior to payment.

Conclusion

As legal counsel for a fiduciary with a pre-
death claim against the estate or trust, you must
ensure your client acts prudently as a fiducia-
ry, while at the same time ensuring your client’s
rights as a creditor of the estate or trust are pro-
tected. In doing so, it is your responsibility to ad-
vise your client on (i) the applicable procedure
and time limitations for presenting his or her pre-
death claim, and (ii) further to enforce on your
client (as held by Judge Benjamin Cardozo) that
as fiduciary he or she “is held to something strict-
er than the morals of the market place. Not hon-
esty alone, but the punctilio of an honor the most
sensitive, is then the standard of behavior...the
level of conduct for fiduciaries [has] been kept at
a level higher than that trodden by the crowd.”®

The decision in Schwein clarified that if the
personal representative has a pre-death claim
against the estate, he or she must serve a copy
of the claim to all interested persons no later
than seven (7) days following the expiration of
the four (4) month general creditor period. Fur-
ther, the claim shall only be allowed in a formal
proceeding by order of the court. Following these
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guidelines will avoid any potential dispute relat-
ed to the claim.

While the decision in Schwein clarified the
procedure and time limitations for the present-
ment of pre-death claims by a personal repre-
sentative under EPIC, pre-death claims by a
trustee against the trust remain an issue of un-
certainly under the MTC. Until the Legislature
or Michigan appellate courts address the issue,
caution should be taken when advising a trust-
ee on a pre-death claim. Similar to the personal
representative, the trustee is likely not precluded
from being treated as an individual creditor of the
trust. Therefore, the trustee should present his or
her claim within the statutory time frame so as to
avoid any time bar. Furthermore, it is advisable
to present the claim in the same manner as re-
quired in EPIC, which affords the qualified trust
beneficiaries an opportunity to send a notice of
objection, and, if necessary, allows he fiduciary
to take the necessary steps to avoid any “con-
flict” or breach of fiduciary duty scenario.

Notes

1. For ease of reading, the authors will refer to the
above listed duties collectively as the “Claims Process.”
2. Footnote omitted; emphasis added.
3. Mead v Barton (In re Schwein), 314 Mich App 51,
885 NW2d 316 (2016).
4. Id. at 54.
5. Id.
6. Id. at 54-55.
7. Id. at 55.
8. Id.
9. Id.
10. Id.
11. Id. at 56.
12. Id. at 56-57.
13. Id. at 58.
14. Id. at 63 (emphasis added).
15. Id., citing MCL 700.1212(1) and MCL 700.3712.
16. Id. at 64-65.
17. Id. at 65.
18. Id. at 66.
19. MCL 700.3804(4).
20. Id.
21. MCL 700.3804(3) provides that a claim by the per-
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sonal representative against the estate shall be in a form
prescribed by Supreme Court rule. Under MCR 5.307(D),
“[a] claim by a personal representative against the estate
for an obligation that arose before the death of the dece-
dent shall only be allowed in a formal proceeding by order
of the court.”

22. See MCL 700.7201 (“Subject to court jurisdiction
as invoked by an interested person or as otherwise exer-
cised as provided by law, the management and distribu-
tion of a trust estate, submission of an account or report to
beneficiaries, payment of a trustee’s fees and other trust
obligations, acceptance and change of trusteeship, and
any other aspect of trust administration shall proceed ex-
peditiously consistent with the terms of the trust, free of
judicial intervention, and without court order or approval or
other court action.”)

23. Meinhard v Salmon, 249 NY 458, 164 NE 545
(1928).

Thomas E.F. Fabbri is a Se-
nior Attorney at Clark Hill PLC
where he works extensively
with individuals and families
on estate planning, probate,
charitable planning, estate
and trust administration and
ﬁ related tax matters. Tom is

" frequently asked to represent
beneficiaries or fiduciaries in complex estate
contests and trust disputes in court and in facili-
tated mediation. Tom has been named a “Ris-
ing Star” by Michigan Super Lawyers for 2016
and 2017 in the practice area of Estate Plan-
ning, an honor bestowed upon 2.5 percent of
Michigan lawyers, and also been recognized by
DBusiness as a Top Lawyer in the practice are
of Trusts & Estates. Tom currently serves as a
Council Member for State Bar of Michigan, Tax
Section. Tom publishes articles on estate plan-
ning, tax planning, business planning, estate
contests and trust disputes with publications by
the Michigan Probate and Estate Planning Jour-
nal, ICLE, and JD Supra.

MICHIGAN PROBATE & ESTATE PLANNING

Nicholas E. Papasifakis is an
associate attorney with Clark
Hill, PLC in Birmingham, Mich-
igan. Nick focuses his practice
on estate planning, tax plan-
ning, and probate and trust
administration and litigation.
Before joining Clark Hill’s Per-
sonal Legal Services Group,
Nick worked as an associate attorney at a local
probate law firm. Nick is a frequent author on
topics related to estate planning and estate and
trust administration and litigation. Nick attended
the University of Detroit Mercy School of Law,
where he was a member of Law Review and
graduated magna cum laude. Nick also obtained
his Master of Laws (LL.M.) in Taxation from New
York University School of Law.




MICHIGAN PROBATE & ESTATE PLANNING

Tax Nuggets

Winter 2017

Your Personal Representative/Trustee cli-
ent should protect himself from personal liability

By Lorraine F. New

How to Keep Your Clients (and You) Safe
from IRS Liens and Levies

You get a call from your client, the Personal
Representative. He is ready to distribute the as-
sets of the estate. But wait! Did the decedent owe
income tax, estate tax, or gift tax? If your client
knew the debt existed or had knowledge of facts
that would provide “a reasonably prudent person
of the existence of the liability” and distributes
the estate without paying the taxes, your client
is personally liable pursuant to IRC 6901(a) and
31 USC 3713(b) for the amount of unpaid tax
debt if he has distributed assets in excess of the
tax debt. He will be liable to the extent of the im-
proper distribution. Your client can pay funeral
and administrative expenses, exempt property
allowances and family allowances, and typically,
debts of secured creditors, before paying Trea-
sury. Caselaw throughout the United States may
vary, and the IRS may argue that their lien has
priority, but your authority is MCL 700.3805 pro-
viding the priority of claim payments in Michigan:

e Costs & Expenses of Administration

e Reasonable Funeral & Burial Expens-
es
Homestead Allowance
Family Allowance
Exempt Property
Debts & Taxes with Priority Under Fed-
eral Law Debts (including, but not
limited to, medical assistance pay-
ments that are subject to adjustment or

(and you can help) by:

1.

2.

3.

Identifying himself or herself as the fidu-
ciary by filing a Notice of Creation of Fi-
duciary Relationship, IRS Form 56.
Unless he or she is sure that the dece-
dent has filed and paid all federal taxes,
your client can request a tax transcript,
and if necessary, request copies of prior
tax returns using Form 4506. The IRS
has various types of transcripts, includ-
ing a tax return transcript for the current
tax year and three prior years. The tax
account transcript can provide up to ten-
years-worth of information. Go to “Get
Transcript Online” or use form 4506-T
using Transcript Types and Ways to Or-
der at irs.gov.

If filing income or gift tax returns, your cli-
ent can request a prompt assessment of
income and gift taxes owed by the dece-
dent. This shortens the statute of limita-
tions on future assessments from three
years to eighteen months, assuming

the gifts or gross income reported was
substantially reported and not false or
fraudulent. Once returns are filed, your
client can apply for release from per-
sonal liability for income, gift, and estate
tax by completing Form 5495, and the
IRS will have nine months from receipt of
the form to let the client know if any tax
is due. Your client can also file Form 56
again to notify the IRS that the fiduciary
relationship has ended.

recovery from an estate under section
1917 of the social security act, 42 USC
1396p)

Reasonable & Necessary Medical &
Hospital Expenses of the Decedent’s
Last lliness

Debts & Taxes with Priority Under Oth-
er Laws of this State

All Other Claims

Even if your client is not the fiduciary, he or
she can have a problem. If your client is the re-
cipient of assets of the estate or gifts of the dece-
dent, he or she may also be liable for the unpaid
taxes through transferee liability. The IRS has an
additional year beyond the three-year statute on
filed returns to assess transferee liability against
the donees of a gift or estate asset recipients.
There is no statute on unfiled returns. The IRS




Winter 2017

can make assessments up to the amount of the
gift or estate asset received and can collect from
any recipient up to the assessment amount. | re-
peat, the IRS does not divide up the liability and
pursue each recipient pro-rata, even though that
might seem fair to a particular recipient.

Liens and Levies

Clients who have failed to pay federal tax, in-
come, qift, estate, or had unreported or unpaid
tax based on a forgiven debt, might find them-
selves with a tax lien. Taxpayers who fail to file
may have the IRS file a return for them, and the
IRS does not include all the deductions that may
be appropriate, and gives the least favored filer
category, so the taxpayer may also have to file a
more correct amended return. After three years
following non-filing, your client will lose any re-
fund for the return they may be entitled to, so it
pays to get those filings up-to-date!

When tax goes unpaid, your client has en-
tered paperwork purgatory! The IRS will send a
Notice and Demand for Payment. If tax is still un-
paid, a lien, which was created with the unpaid
assessment, can be filed by IRS as further indi-
cation of the liability. Assessment can be applied
to all current and future property such as bank
accounts, car, home, social security, paychecks,
or rights to future income. The lien gives notice
to the public and remains until paid or released
or becomes unenforceable over time (ten years).
Liens can have a negative effect on credit ratings,
employers, landlords, and potential purchasers.
To avoid a lien, clients might enter into collection
alternatives such as installment agreements, Of-
fer in Compromise, claim of innocent spouse, or
inability to pay at the moment (IRS 53’s the case
because they are convinced a taxpayer cannot
currently pay without hardship). Your client may
definitely need your help with these alternatives
to insulate their contact with the IRS and explain
what might happen next.
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Payment Alternatives

The IRS would like full payment and will sug-
gest that your client borrows from relatives, sells
assets, or pays tax with retirement funds. The
IRS can pursue retirement funds with appropri-
ate permission, and no early withdrawal penal-
ty would occur. If you, however, withdraw from
an IRA to pay taxes, you will receive the ten
percent penalty, if it applies. Installment agree-
ments may be accepted based on income and
amount owed. If tax, interest, and penalties are
$50,000 or less ($25,000 for a business) an on-
line payment application is available. One can
call 1-800-829-1040 or complete Form 9465, In-
stallment Agreement Request. There is a fee for
installment agreements that can be reduced for
low income taxpayers. A Collection Information
Statement and proof of financial status may be
required--see Forms 433 F, 433-A, 433 B, and
Publication 1854, How to Complete a Collection
Information Statement. The taxpayer must file all
returns and make estimated tax payments and
must follow through on the agreement. Interest
and penalties can still add up until the balance
is paid. If the application is rejected, you can ap-
peal, see Publication 1660, Collection Appeal
Rights.

Similarly, an Offer in Compromise may be
submitted to reduce the total amount due. In-
come, assets and expenses are compared to
national and local figures (Collection Financial
Standards) that the IRS publishes. You should
use the online pre-qualifier tool, irs.treasury.gov/
oic pre qualifier/. There is a fee to apply, and ini-
tial or periodic payments. Use Form 656-L for
Offer in Compromise Doubt as to Liability if the
amount of tax assessed is in question or Form
656, Offer in Compromise. You may be able to
convince the IRS that the debt is not accurate,
or that there are insufficient assets or income
to pay the amount due, or that because of ex-
ceptional circumstances, the amount due would
lead to economic hardship or would be unjust.

If there is a lien, subordination, discharge, or
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withdrawal can be sought. Subordination makes
the IRS lien secondary to a non-IRS lien, per-
haps to re-finance a mortgage at a lower rate
and apply the saving to the IRS debt. You can
ask for a lien discharge from a particular prop-
erty, such as a house that will be sold to pay the
tax lien. If a lien was filed prematurely or pro-
cedures were not followed, you can request lien
withdrawal.

If the other spouse is solely responsible for
the tax debt, and your client does not owe the
taxes, has paid, or is not responsible for the pen-
alty assessed, file Form 8857, Request for In-
nocent Spouse Relief. Be prepared to show that
the spouse did not know of the tax situation, did
not benefit from it, and what the spouse did to
make sure that this situation does not recur.

The IRS has ten years from the date of as-
sessment to collect the tax. That time is extend-
ed for consideration of installment agreements,
Offer in Compromise, time appeals is consider-
ing an appeals request, a period of six months or
more living outside the U.S., bankruptcy, collec-
tion due process hearings, and innocent spouse
consideration. Make sure that you or your client
computes the statutory time and extensions cor-
rectly before deciding that tax is no longer due.

If your client has entered into a direct deb-
it installment agreement and has a liability of
$25,000 or less, and the agreement will be paid
off in 60 months or less or before the collection
statute expires, and is in tax compliance, the lien
can be released. If your client is selling the liened
property to pay off the IRS, you can apply for dis-
charge, see Publication 783, How to Apply for a
Certificate of Discharge from a Federal Tax Lien.
If the request is denied, you can appeal, using
Publication 1660, Collection Appeal Request,
and Form 9423, Collection Appeal Request.

Your client may be able to subordinate the tax
lien to other creditors, if refinancing would allow
larger payments to the IRS or if the IRS gets the
equity other than closing costs. You will need at
least 60-days lead time, a valuation or apprais-
al of the property, closing documents, etc. See
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Publications 784 and Form 1153 for instructions.

If the IRS is not satisfied with a lien after they
have assessed the tax and made a demand for
payment and were not paid, they will send a Fi-
nal Notice of Intent to Levy and Notice of Your
Right to Hearing. This can be given in person,
left at a home or business, or sent to the last
known address by certified or registered mail,
return receipt requested. Thirty days later, prop-
erty your client owns or is held by her or some-
one else, can be levied on. A bank levy provides
a 21-day waiting period for compliance. Wag-
es, dividends, licenses, rental income, account
receivables, cash loan value of life insurance,
commissions, car, boat, house, other real estate,
salary, even social security, can be levied on. A
levy on wages may be released if it is causing an
immediate economic hardship, which is defined
as prevention of meeting basic reasonable liv-
ing expenses. A levy cannot be issued while an
installment agreement is pending or for 30 days
after one is rejected, or while one is in effect. A
levy usually will not be issued while an Offer in
Compromise is pending, within 30 days after an
offer is rejected, or while a rejected offer is be-
ing appealed, generally. The collections appeals
program is available before or after IRS levies
or seizes property, see Publication 1660. If the
levy was wrongful, Publication 4528, Making an
Administrative Wrongful Levy Claim under IRC
6343(b), may be helpful. If a collection due pro-
cess hearing is requested within 30 days of the
Notice of Intent to Levy, a levy generally will not
be enforced. A request to return levy proceeds
must be made within nine months of the date of
the levy, per IRC 6343(d).

If the IRS believes that your client has assets
that can be seized to satisfy the liability, it may
proceed against a home or business. Seized
property may be returned if the seizure was pre-
mature, in violation of the law, or procedures
were not followed. It may be returned if doing
so will help collection or is in the government’s
best interest, or if an installment agreement is
entered into that does not prohibit return of pre-
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viously levied property. Sold real estate may be
recovered within 180 days of the sale by paying
the purchaser what they paid plus interest at 20
percent annually. Seizures cannot be made ear-
lier than 8 a.m. or after 9 p.m., if court approval
was not obtained for the sale of the principal res-
idence, or if the liability is $5000 or less on prop-
erty used as a personal residence. They also
cannot be made when the taxpayer is in bank-
ruptcy with a stay. They usually are not made
when an innocent spouse claim is pending, an
offer in compromise is pending, an installment
agreement is pending, or if the seizure would
leave the taxpayer without the exempt amount,
which is the standard deduction and the amount
deductible for exemptions.

A tax lien attaches to a taxpayer’s interest in
jointly owned property, even when only one owes
taxes. The entire property can be sold, and the
innocent party will get a percentage, see United
States v Rodgers, 461 US 677 (1983).

Tenants by the entireties property is also sub-
ject to being seized and sold by the IRS, and an
innocent spouse receives half of the proceeds.
See United States v Craft, 535 US 274 (2002)
and Internal Revenue Bulletin 2003-39.

Estate Tax Special Liens

Special tax liens apply to estates and arise
automatically as of the date of death, with no no-
tice or written lien necessary. They can be en-
forced with a levy, and in most situations the IRS
must give a 30-day notice of intent to levy. The
lien will expire ten years after the date of death,
or when the tax liability is satisfied. An estate tax
statute cannot be extended.

Recent changes were made to the policy of
releasing estate tax liens on real estate in an es-
tate. Authority for such lien releases was central-
ized in the IRS collection office (“Collection”) at
55 South Market St., Mail Code 5350, San Jose,
California, 95113 (Attn: Group Manager). Form
4422, Application for Certificate Discharging
Property Subject to an Estate Tax Lien, was re-
vised in March 2017, which indicates that when
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a release is requested, one should submit 45 to
60 days in advance of closing in addition to the
completed form:
e Alegal description and appraisal of the
property
e Acopy of the form 706 or an inventory
and appraisal of estate assets
e Awill and/or trust
e Documents of proposed sale such as
titte commitment and draft of closing
statement
e Form 8821, Tax Information authoriza-
tion — Permission for the IRS to speak
to individuals about the situation
At least initially, Collection’s interpretation
was that the net proceeds of property of any es-
tate that was sold should be sent to the IRS as
payment toward estate tax or held in escrow, us-
ing the IRS approved escrow agreement. The
hold or escrow would be continued until the gov-
ernment received full payment, the return was
accepted as filed, or an audit or litigation deter-
mined the amount of the estate tax. Once Collec-
tion approved the submission, it would send out
a Conditional Commitment to Discharge Certain
Property from Federal Estate Tax Lien so that
the closing could occur. Collection staff was not
responsive to the plea that no estate tax would
be owed and funds were collected or escrowed
other than that to satisfy mortgages and for rea-
sonable selling expenses.
| found a number of articles discussing the
unannounced new procedure, including one on
Law.com by Donald A. Hamburg and Daniel B.
Axman, which indicated that IRC 6325(c) was
relied on for the change, as it provides that “sub-
ject to such regulations as the Secretary may
prescribe, the Secretary may issue a certificate
of discharge of any or all of the property subject
to any lien imposed by section 6324 if the Sec-
retary finds that the liability secured by such lien
has been fully satisfied or provided for.” Those
authors concluded that in numerous cases, the
IRS has been unable to collect estate tax from
estates that were issued discharges. Probate &
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Property’s March/April 2017 “New IRS Release
of Estate Tax Lien Requirements by Shaina S.
Kamen and Michael S. Schwartz, discussed
some pre-death and post death strategies on
how to deal with the lien, and finally, Laird Lile’s
“Major Developments with Estate Tax Lien Re-
leases,” published in the Fall 2016 ActionLine,
provided a source for the form of escrow agree-
ment provided by and approved by the IRS, see
www.Lile-Hayes.com. Lien releases appeared to
be logjammed by the transfer of the function to
Collection or perhaps by the change in IRS policy
to not issue closing letters. To get a closing letter
for a filed estate tax return, one can wait four to
six months after filing, call the Service Center at
866-699-4083, or write them to request a closing
letter, or order a transcript. If the transcript has
a Code 421 on it, then the estate tax return has
been accepted or closed after audit, and a lien
release can be issued.

On April 5, 2017, the IRS provided Interim
Guidance for Responsibility to Process all Re-
quest for Discharge of the Estate Tax Lien in
SBSE-05-0417-0011. This guidance is not for
practitioners, but for Collection personnel. This
memo discusses various scenarios and possi-
ble approaches. For example, if it appears that
no estate tax filing is necessary or appropriate
estate tax has been paid with an extension or
return, if the property appears to have no val-
ue to IRS or if the remaining property of the es-
tate subject to the estate tax lien has a fair mar-
ket value that is at least double the amount of
the unsatisfied liability secured by the estate tax
lien and the amount of all of the other liens on
the property which have priority of the estate tax
lien, Collection should consider lien release. Col-
lection personnel are charged with balancing the
need for speedy lien discharges and protection
of the government’s interest in collecting estate
tax liability. Clearly if you or your client seek an
estate tax lien release and can characterize your
situation as one of the above, it may speed up
your lien release.

Avoiding the IRS and the tools it has to collect
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liabilities may not always be possible, but the ad-
vice and techniques suggested here may help
you and your client fend off potential liens, lev-
ies, interest and penalties; always a good thing.

Lorraine F. New practices in
the area of estate and gift tax
returns, preparation and au-
dits, estate planning, and tax
controversies. Ms. New, for-
merly of the IRS Estate and
Gift Tax Division, Detroit, has
worked in estate tax since
1988 and was the division manager from 2002
to January 2007. She serves as an expert wit-
ness and uses her expertise to assist taxpayers
and their representatives through the intricacies
of the IRS with estate planning, return prepara-
tion or review, appeals, drafting of legal opinions
or private letter ruling requests, and representa-
tion for controversies at every level at any place
in the country. Ms. New is also of counsel for
George W. Gregory PLLC.
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Recent Decisions in Michigan
Probate, Trust, and Estate Planning
Law

By Hon. Phillip E. Harter

Trusts—Jurisdiction—Probate Court—
Business Court—Standing—Breach of
Fiduciary Duty—Remedies—Reformation—
Rescission—Option Agreement

Brody Living Trust v Deutchman, No 330871,
2017 Mich App LEXIS 1430 (Sept 12, 2017)

This is a complicated trust case involving the
Rhea Brody Living Trust. Robert Brody was the
spouse of Rhea Brody. Robert appealed the
probate court’s order granting summary dispo-
sition to Rhea and Robert’s daughter, Cathy B.
Deutchman. The order removed Robert as the
successor trustee of the trust, declared Rhea to
be disabled pursuant to the terms of the trust,
and resolved claims relating to two family busi-
nesses, Brody Realty and Macomb Corporation.
Jay Brody, Rhea and Robert’s son and Cathy’s
brother, cross-appealed.

Robert and Jay asked the court of appeals to
vacate the probate court’s order for lack of sub-
ject-matter jurisdiction. They argued the trust
action included a “business or commercial dis-
pute” as defined in MCL 600.8031(1)(c) and was
therefore within the mandatory jurisdiction of the
business court under MCL 600.8035. In reject-
ing this argument the court of appeals noted that
matters brought under EPIC are specifically ex-
cluded from the definition of business or com-
mercial dispute under the business court statute.

Jay and Robert next argued that, regardless
of the nature of Cathy’s petition, her claims fell
within the mandatory jurisdiction of the business
court under MCL 600.8035(3), which states that
“an action that involves a business or commer-
cial dispute that is filed in a court with a busi-
ness docket shall be maintained in a business
court although it also involves claims that are
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not business or commercial disputes, including
excluded claims under section 8031(3).” In re-
jecting this argument the court of appeals held
that the legislative intent was only to hold cases
originally filed in the business court for the ex-
tent of proceedings, regardless of whether the
business dispute also involved, or comes to in-
volve, excluded subject matter. To read this sec-
tion as requiring every action affecting a busi-
ness to be originally filed in the business court or
transferred to the business court upon the inclu-
sion of matters affecting a business would be to
read language into the statute that simply does
not exist as well as to brush aside the legisla-
tive goal of accuracy and efficiency by impos-
ing on the business courts mandatory jurisdic-
tion over a seemingly endless variety of nonbusi-
ness-related matters. It also noted that a recent
amendment to the business court statute will
have “business or commercial dispute” include
only actions in which at least one party is a busi-
ness enterprise.

The court of appeals observed that Robert’s
and Jay’s proposed construction of the busi-
ness court statute would create a direct conflict
between the mandatory jurisdiction of the busi-
ness court over all matters affecting or involving
a business with the exclusive jurisdiction of the
probate court to consider probate and trust mat-
ters. It opined that Robert and Jay would render
the probate court without jurisdiction to consider
any trust matter that also involved or affected,
however tangentially, a business transaction. It
held that such an interpretation cannot be recon-
ciled with the legislative grant of exclusive juris-
diction on the probate court, which was to “sim-
plify the disposition of an action or proceeding
involving a decedent’s, protected individual’s, a
ward’s, or a trust estate by consolidating the pro-
bate and other related actions or proceedings in
the probate court.” Finally, the court of appeals
held to the extent the probate court’s grant of
exclusive jurisdiction over trust matters in MCL
700.1302 and MCL 700.1303 conflicts with the
broad inclusion of trust-related matters within the
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exclusive jurisdiction of the business court under
MCL 600.8035(3), the more specific grant of ju-
risdiction in MCL 700.1302 and MCL 700.1303
controls. For all of the above reasons it held that
Robert and Jay’s jurisdictional challenge failed.

Robert and Jay both argued that Cathy did
not have standing to request adjudication of the
issues in her petition, including Robert’s remov-
al as trustee of the trust and reversal of actions
taken by Robert as trustee. They argued that a
contingent beneficiary does not have standing to
bring an action regarding the administration of a
revocable trust. The probate court had found that
Cathy had standing pursuant to MCL 700.7201,
which provided, in pertinent part, that “a court of
this state may intervene in the administration of
a trust to the extent its jurisdiction is invoked by
an interested person or as provided by law.” In
affirming the probate court, the court of appeals
cited the definition of “interested person” in MCL
700.1105(c), which states the following:

“Interested person” or “person interested in an
estate” includes, but is not limited to, the incum-
bent fiduciary; an heir, devisee, child, spouse,
creditor, and beneficiary and any other person
that has a property right in or claim against a
trust estate or the estate of a decedent, ward,
or protected individual; a person that has priority
for appointment as personal representative; and
a fiduciary representing an interested person.
Identification of interested persons may vary
from time to time and shall be determined ac-
cording to the particular purposes of, and matter
involved in, a proceeding, and by the supreme
court rules.

It also cited the definition of trust “beneficiary”
under MCL 700.1103(d), which includes a con-
tingent interest. It quickly concluded that since
Cathy was a child under MCL 700.1105(c) and
Cathy had a future contingent interest in trust
property under MCL 700.1103(d), she was an in-
terested person and had standing to file her pe-
tition. | believe the reasoning used to reach this
result is seriously flawed. The definition of “in-
terested person” is dependent on circumstance
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and just being a child or a contingent beneficia-
ry does not give standing under these circum-
stances. The court of appeals misses the distinc-
tion in the Michigan Trust Code between a trust
beneficiary and qualified trust beneficiary. It also
ignores MCR 5.125(C)(33), which defines the
interested persons in a proceeding affecting a
trust, and MCL 700.7706, which specifically gov-
erns removal of a trustee. | believe both the court
rule and statute to be controlling. They both re-
quire an individual to be a qualified trust bene-
ficiary. In any event, enough facts are given to
show that Cathy was a qualified trust beneficiary,
so | believe the court of appeals was correct in
its conclusions but for the wrong reasons.

The next issue raised by Jay and Robert was
that the probate court erred when it found no
genuine issue of fact regarding Robert’s breach
of fiduciary duty to the trust and granted partial
summary disposition in favor of Cathy. The court
of appeals rejected this argument by detailing
how Robert violated the terms of the trust by fail-
ing to appoint a cotrustee as required by the trust
to ensure that the beneficiaries’ best interests
were served while he served in a potentially con-
flicting role when selling interests in both busi-
nesses owned by the trust to Jay and Jay’s fam-
ily members. It also found that in entering into
an option agreement with Jay to purchase the
two businesses, he shifted interests under the
trust to favor Jay. It concluded that the probate
court did not err in determining that there was no
genuine issue of material fact regarding Robert’s
breach of fiduciary duty.

Robert and Jay also took issue with the rem-
edies imposed by the probate court with re-
spect to both the Brittany Park sale and the op-
tion agreement, arguing that the probate court
lacked the power to reform or rescind a contract.
The court of appeals agreed that reformation
was not appropriate in this case. It observed that
reformation is an equitable remedy available for
contracts if the writing fails to express the inten-
tions of the parties as a result of accident, in-
advertence, mistake, fraud, or inequitable con-
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duct. It held that the probate court erred when it
reformed the purchase agreement for the Brit-
tany Park sale because the parties to the Brit-
tany Park sale intended the purchase price and
interest rate to be the amounts delineated in
the plain language of the purchase agreement.
There is no evidence they intended anything dif-
ferent. The court of appeals further pointed out
that the language of MCL 700.7901 Cathy relied
on makes no express reference to reformation.
Rather, through MCL 700.7901, the legislature
empowered the probate court only with author-
ity to void a sale, impose a lien or constructive
trust on property, or recover property and its pro-
ceeds. It observed a court’s equity powers are
not unlimited.

Robert and Jay also argued that the probate
court improperly set aside an option agreement
entered into between Robert and Jay granting
Jay an option to purchase substantial amounts
of the Rhea Trust interest upon Rhea’s death.
In exchange for approximately $130,322 and
$33,325, Robert sold Jay an option to purchase
“‘everything,” including the Rhea trust’s inter-
est in Brody Realty and the Macomb Corpora-
tion, as well as the interest in Brody Realty and
the Macomb Corporation held by Robert’s trust.
The option agreement did not contain any provi-
sions pertaining to Cathy’s interest in the Rhea
Trust or the family businesses. Cathy was not
given the option to purchase the assets of the
trust. The court of appeals held that rescission
of a contract is an equitable remedy to be ex-
ercised in the sound discretion of the trial court.
Here, the probate court concluded that the op-
tion agreement was part of a pattern of favoring
Jay over Cathy. The probate court reasoned that
the option’s delay of distribution to Cathy and the
fact that the option was offered only to Jay, along
with a present proxy and a $2,000,000 penalty,
supported its conclusion. The court of appeals
concluded that Robert and Jay failed to establish
any error requiring reversal of the portion of the
order setting aside the option agreement.

In summary, the court of appeals affirmed in
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part, reversed in part, and remanded for further
proceedings consistent with its opinion.

What can we take from this case?

1. A trust matter filed in the probate court
does not need to be removed to the
business court if it has matters af-
fecting and involving a business.

2. A person who is an interested per-
son under MCL 700.1105 can invoke
the court’s jurisdiction to remove a
trustee under MCL 700.7201(3)(a).

3. Reformation is not an appropriate reme-
dy to change an unfair agreement when
the parties to the agreement intended
the language found in the agreement.

4. Rescission of a contract is an equi-
table remedy to be exercised in the
sound discretion of the trial court.

Guardian—Standard for Removal—
Suitability—Burden of Proof—Evidentiary
Standard

Redd v Carney (In re Guardianship of Redd),
No 335152, 2017 Mich App LEXIS 1475 (Sept
19, 2017)

Dorothy Redd was an elderly woman. One of
her sons, Gary Redd, was appointed Dorothy’s
guardian in 2014. Two years later, Gary’s daugh-
ter, Nichole Legardy, sought to remove Gary as
guardian, alleging that he was no longer “suitable
to serve as guardian.” The probate court agreed,
removed Gary as guardian, and appointed Nich-
ole in his place. Gary appealed the decision of
the probate court, claiming that the court applied
the wrong standard for removal as well as the
wrong burden of proof.

The court of appeals observed that from the
initial appointment in 2014, the appointment of
Gary was opposed by family members claim-
ing that Gary was preventing Dorothy from vis-
iting with the family. Also, over the next couple
of years, the complaints about Gary persisted.
They included prohibiting visitation between
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Dorothy and family, unduly influencing Dorothy
against family members, and trying to evict fam-
ily members from Dorothy’s old home. The pro-
bate court entered numerous orders aimed at
facilitating Dorothy’s visitation with family mem-
bers, improving the accounting of Dorothy’s fi-
nances, and preventing the eviction of Dorothy’s
family members from her old home. Neverthe-
less, the probate court refused to remove Gary
as Dorothy’s guardian, despite several motions
seeking his removal.

In August 2016, after a physical altercation
between Gary and Nichole regarding Dorothy’s
lack of visitation with family members, the pro-
bate court held a hearing concerning the removal
of Gary as guardian. At the hearing, 17 persons
testified. At least 10 witnesses testified that Gary
was unduly influencing Dorothy’s opinion of her
family and was preventing her from carrying on
relationships with various family members. Im-
portantly, several persons who previously sup-
ported Gary’s role as guardian now believed that
Gary was an unsuitable guardian. Among these
individuals were Gary’s daughter, Nichole, and
Dorothy’s coguardian, attorney Jennifer Carney.
The probate court found particularly insightful a
police officer’s testimony that, while Gary had
brought Dorothy to the police station as part of a
court-ordered visit with several family members,
he blocked her from interacting substantially with
her family members and seemed to be under-
mining the entire visit.

Dorothy testified at the hearing that she
wished for Gary to continue as her guardian. The
probate court concluded, however, that it was
only required to honor her preference when that
person was suitable to serve as guardian. The
probate court found that Gary’s unwillingness to
facilitate relationships between Dorothy and var-
ious family members rendered Gary unsuitable
to continue as her guardian. The probate court
removed Gary as guardian and appointed Nich-
ole as coguardian with Jennifer. Gary appealed
this decision.

The court of appeals began by addressing the
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issue of the standard for removal of a guardian.
It observed that there was no dispute that Dor-
othy is incapacitated and that the appointment
of a guardian was appropriate. Because Doro-
thy wished for Gary to serve as her guardian,
and because Gary was willing to serve, Gary
was entitled to remain as her guardian under
MCL 700.5313(2)(b) unless there was sufficient
grounds for his removal under MCL 700.5310.
The court of appeals then stated that EPIC does
not set forth a specific standard for removal of
a guardian. MCL 700.5310 provides the right to
petition for an order removing a guardian, but
it is otherwise silent as to how a probate court
is to determine whether the guardian should be
removed. While MCL 700.5313 explicitly states
that a person who is “suitable and willing” can
be appointed a guardian in certain circumstanc-
es, the section does not similarly state that the
same standard applies to remove a person as
guardian. The court of appeals then opined that
MCL 700.5313 provides in several places that
the court may appoint someone else when a
previously identified or designated person is not
“suitable or willing to serve.” While the language
certainly applies to persons who were identified
but disqualified before any appointment, it would
also appear to apply to a person who was previ-
ously designated (and appointed) as a guardian
but who no longer is “suitable or willing to serve.”
Therefore it held that to remove a guardian un-
der MCL 700.5310, the probate court must find
that the guardian is no longer suitable and will-
ing to serve.

The court of appeals also addressed the is-
sue of the meaning of suitable since EPIC does
not define the term. It noted that the overarching
purpose of a guardian under EPIC is to provide
“for the ward’s care, custody, and control,” as
stated in MCL 700.5314. Therefore EPIC makes
it clear that the guardian’s focus of concern must
be on the ward, that decisions made on behalf
of the ward must be in the interests of the ward
and not the guardian, and that the guardian must
be qualified to achieve the purposes set forth in
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EPIC. It concluded that the statutory context and
guidance from authoritative dictionaries con-
firm that a “suitable” guardian is one qualified
and able to provide for the ward’s care, custody,
and control. With respect to whether an exist-
ing guardian remains suitable, it logically follows
that particularly relevant evidence would include
(1) evidence on whether the guardian was still
qualified and able, and (2) evidence on whether
the guardian did, in fact, satisfactorily provide for
the ward’s care, custody, and control in the past.

The court of appeals next addressed the stan-
dard of proof needed to show a guardian is not
suitable. It observed that the evidentiary stan-
dard to use on whether a current, ward-preferred
guardian should be removed is not explicitly ad-
dressed by EPIC. Unlike the initial determina-
tion stage, the legislature chose not to set forth
a particular evidentiary standard. When a stat-
ute fails to state the standard that probate courts
are to use to establish a particular fact, the de-
fault standard in civil cases—preponderance of
the evidence—applies. Therefore it concluded
that the probate court must use the preponder-
ance of the evidence standard when determining
whether a person is suitable to serve as a ward’s
guardian under MCL 700.5313(2). In applying its
analysis to this case, it found that the probate
court could remove Gary as Dorothy’s guardian
if the probate court found by a preponderance of
evidence that Gary was not qualified or able to
provide for his mother’s care, custody, and con-
trol. Particularly relevant evidence on this ques-
tion would include whether Gary did, in fact, sat-
isfactorily provide for his mother’s care, custody,
and control in the past.

In applying the facts in this case, the court of
appeals accepted the finding of the probate court
as supported by the record. They observed that
part of a guardian’s responsibility is to provide
for the ward’s social well-being. Nearly all the
witnesses agreed that Dorothy was very family
oriented and wished to have a relationship with
family members. The record amply supported
that Gary was not willing to facilitate these re-
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lationships and was, in fact, actively impeding
them. Therefore it affirmed the probate court.

What can we take from this case?

1. To remove a guardian under MCL
700.5310, the probate court must
find that the guardian is no lon-
ger suitable and willing to serve.

2. A “suitable” guardian is one who is
qualified and able to provide for the
ward’s care, custody, and control.

3. When determining whether a guard-
ian remains suitable, particularly rel-
evant evidence would include (1) evi-
dence on whether the guardian was still
qualified and able, and (2) evidence on
whether the guardian did, in fact, sat-
isfactorily provide for the ward’s care,
custody, and control in the past.

4. A probate court must use the prepon-
derance of the evidence standard
when determining whether a per-
son is suitable to serve as a ward’s
guardian under MCL 700.5313(2).

5. The issue of suitability is a ques-
tion of fact, and the burden to
prove it is on the moving party.

6. Suitability includes the ward’s so-
cial well-being. To arbitrarily restrict a
ward’s relationships with family mem-
bers when these relationships are de-
sired by the ward may serve as a valid
reason for removing a guardian.

Appointment of Conservator—Waste and
Dissipation—Priority of Appointment

In re Brody, No 332994, 2017 Mich App
LEXIS 1478 (Sept 19, 2017)

Rhea Brody is an elderly lady. All parties
agreed that she was unable to manage her prop-
erty or business affairs effectively. Rhea’s daugh-
ter, Cathy B. Deutchman, filed a petition for con-
servatorship which was opposed by Rhea’s hus-
band, Robert D. Brody, and Rhea’s son, Jay
Brody. Robert was Rhea’s attorney-in-fact under
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a durable power of attorney. There appeared to
be no evidence that Rhea’s property had been
wasted or dissipated at the time the petition was
filed. The probate court appointed Mary Lyneis
as Rhea’s conservator. Mary had been appoint-
ed by this probate court as the trustee of Rhea’s
trust. Robert and Jay appealed the order of the
probate court for many reasons, most of which
were not properly preserved and were summar-
ily dismissed by the court of appeals. The most
substantial reasons were that the probate court
erred in its conclusion that Rhea “has property
that will be wasted or dissipated unless proper
management is provided” and that the probate
court failed to properly follow the priorities of
EPIC. This summary will be mostly concerned
with these two issues.

The court of appeals began by discussing the
issue of whether Rhea had “property that will be
wasted or dissipated unless proper management
is provided.” It observed that Rhea held proper-
ty outside of her trust consisting of a Fifth Third
Bank account for tax refunds, an individually
held IRA, a jointly held Chase Bank account, and
jointly owned homes in Michigan and Florida. It
discussed each item of such property and agreed
with the probate court that each item would need
proper management to prevent waste or dissipa-
tion. Robert argued that the probate court should
not have considered jointly owned property when
finding possible waste and dissipation since the
conservator would be unable to change the na-
ture of the jointly owned property. The court of
appeals cited MCL 700.5419, which states in
part, “appointment of a conservator vests in the
conservator title as trustee to all of the protected
individual’s property ... held at the time of or ac-
quired after the order.” Therefore it rejected Rob-
ert’'s argument and held the jointly held assets
would be subject to waste or dissipation in satis-
faction of MCL 700.5401(3)(b).

Robert also argued that the probate court
erred in appointing a conservator to acton Rhea’s
behalf because there was no evidence that any
asset of the estate had already been wasted or
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dissipated. The court of appeals pointed out that
the word “will” used to modify “be wasted or dis-
sipated unless proper management is provided”
supports the probate court’s decision to focus on
the likelihood that assets will be prospectively
wasted or dissipated if a conservator is not ap-
pointed. It held that the probate court had prop-
erly concluded that it was unnecessary to find
any waste or dissipation had already occurred.
It also pointed out that Robert, who was 91, had
abdicated his duties as attorney-in-fact to Jay,
who was suspect in his commitment to protect-
ing Rhea’s estate.

The court also discussed the issue of prior-
ity for the appointment of a conservator. Robert
argued that he should have been given priority
over Mary as a potential conservator. The court
of appeals stated that the existence of a durable
power of attorney does not prohibit the appoint-
ment of a conservator, and the selection of an in-
dividual to be appointed as an incapacitated per-
son’s conservator is a matter committed largely
to the discretion of the court, citing a pre-EPIC
case. It observed that the statute governing ap-
pointment of a conservator, MCL 700.5409(1),
allows a court to determine whether the individu-
als who fall within the statutory priority guidelines
are “suitable.” Additionally, MCL 700.5409(2),
grants the probate court authority to pass over
“a person having priority and appoint a person
having less priority or no priority” for the role of
conservator if good cause exists. It then reached
the rather startling conclusion that the statute’s
priority classifications are merely a guide for the
probate court’s exercise of discretion.

Next, the court of appeals cited MCL
700.5409(1), which allows the probate court to
determine whether the individuals who fall within
the statutory priority guidelines are “suitable.” It
then observed that, pursuant to MCL 700.5409,
a protected individual's spouse is entitled to con-
sideration for appointment as conservator and is
granted priority over all other individuals except
a “conservator, guardian of property, or similar fi-
duciary appointed or recognized by the appropri-
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ate court of another jurisdiction in which the pro-
tected individual resides,” MCL 700.5409(1)(a),
and an “individual or corporation nominated by
the protected individual if he or she is 14 years of
age or older and of sufficient mental capacity to
make an intelligent choice, including a nomina-
tion made in a durable power of attorney,” MCL
700.5409(1)(b).

The court of appeals reached another star-
tling conclusion—that Robert was not entitled to
consideration unless the probate court consid-
ered an independent fiduciary and found him or
her unsuitable. Therefore, it reasoned that Mary,
as trustee and independent fiduciary, had statu-
tory priority over Robert, despite Robert's mar-
riage to Rhea.

| have several problems with the reasoning of
this case. First, in finding that it was proper for
the probate court to focus on the likelihood that
assets will be prospectively wasted or dissipat-
ed and that it is unnecessary to find any waste
or dissipation had already occurred, it seems to
run counter to the recent case of Bittner-Korbus
v Bittner (In re Bittner), 312 Mich App 227, 879
NW2d 269 (2015), which we discussed last year.
Bittner emphasized that a conservator should
not be appointed when the protected individual
has put into place a mechanism such as a power
of attorney to manage property that had worked
and was working. While this panel distinguished
its decision from Bittner by saying Robert had
abdicated his responsibilities under the power
of attorney, it still appears to be placing a lot of
weight on speculation of what may happen in-
stead of evidence of what has happened.

Second, the court of appeals conclusions that
who may be appointed conservator is commit-
ted largely to the discretion of the probate court
and that the priority classifications are merely a
guide for the probate court’s exercise of discre-
tion gives an incorrect impression. The language
used gives the impression that the priorities are
unimportant, which | believe to be incorrect. The
priorities must be followed by a probate court un-
less good cause is shown to pass over the prior-
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ity. That standard was probably met in this case,
and the appeal should have been clearly decid-
ed on that basis without the confusing language
about discretion and priorities.

Third, the court of appeals held that under
MCL 700.5409(1)(a), a fiduciary appointed for
the protected individual by the same Michigan
probate court was appointed by an “appropriate
court of another jurisdiction” and therefore has
priority over a spouse. This makes little sense,
and | believe the language clearly only applies to
action taken in a jurisdiction other than Michigan.
Again, the same result could have been reached
by passing over the spouse on the basis of suit-
ability without interpreting the language “another
jurisdiction” of the statute in such a way.

What | have said above is my opinion and not
the law. So what may we take from this case?
First, in finding whether a protected individual’s
assets will be wasted or dissipated, it is not nec-
essary to find that any waste or dissipation has
already occurred. The court may rely solely on
what it feels may happen in the future. Second,
the appointment of a conservator is largely com-
mitted to the discretion of the probate court, and
the statutory priorities are merely a guide for the
exercise of discretion. Third, the appointment
of an independent fiduciary for the protected
individual in the same court gives a priority to
that fiduciary superior to all others under MCL
700.5409(1).
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The Landscape in Lansing and Recent
Legislation

By Harold G. Schuitmaker

Form Changes/Elimination of Dower—
Eff. April 6, 2017

2016 PA 490 (MCL 700.2202)

Due to the elimination of dower, the form for
election of surviving spouse has been modified.
As of June 2017, SCAO Probate Court Form
PC 581 has been modified. The change in the
notice requirement for the spouse’s election is
as follows:

NOTICE
Paragraph 2. Your spouse died leaving
no will. You may take your intestate share.
(Emphasis added).

ELECTION

The previous Paragraph 3 has been deleted
and the old Paragraph 4 is the new

amended Paragraph 3 as follows:

I, as widow, take my intestate share (no
will) as prescribed by law. (Emphasis added)

The repeal of dower only applies to
decedents who died after April 6, 2017.

Michigan Principal Residence Exemption
(PRE)—Eff. October 5, 2017

2017 PA 121 & 2017 PA 122

A pair of new laws would disallow a retroactive
application and penalize a person who claims a
PRE in Michigan and a PRE or similar election
in another state. The Michigan Tax Tribunal
recently ruled that if a person has been denied
a Michigan PRE because that person had a
similar exemption in another state, a person
could revoke the other state’s PRE and would
be entitled to reinstate the Michigan PRE for the
current year as well as up to three prior years.
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Public Act 121 of 2017, PA 122 of 2017, MCL
211.7cc—both Acts took effect on October 5,
2017. These laws would restrict the three-year
retroactive part of the Tax Tribunal’s ruling.
Violation would be a misdemeanor punishable
by up to one year in jail, up to $5,000 fine, or
1,500 hours of public service.

Probate Guardians and Conservators—
Eff. October 26, 2017

2017 PA 136 (MCL 700.5106)

MCL 700.5106 is modified to add some
additional requirements in the appointment of a
professional guardian or conservator only if it is
in the ward’s best interest and there is no other
competent, suitable, and willing person to serve
in such a fiduciary capacity. There are other
minor changes to MCL 700.5106 as well.

Legislation Introduced But Not Yet Law

House Bill 4410 of 2017

This would be a fix to Estate of Jajuga. This bill,
if passed, would modify Part 4 Exempt Property
and Allowances, EPIC Part 4, MCL 700.2402,
MCL 700.2403, and MCL 700.2404:

The decision in Chelenyak v Veith (In re Estate
of Jajuga), 312 Mich App 706, 881 NW2d 487
(2015), addressed whether decedent’s children
could be prevented by Will from claiming an
exempt property allowance. This question was
noted but left open by the reporter’s comments
in the Estate and Protected Individual’s Code
With Reporter’'s Comments (ICLE March 2017
update). The court concluded the probate court
was correct in determining that a testator may
not exclude a child from exempt property by
inserting a disinheriting provision in his or her
will.

This proposed Act states:

A decedent by Will or other signed writing may
expressly exclude or limit the right of a child who
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is not a minor or dependent child to make a claim
that the child is otherwise entitled to under this
section. The exclusion or limitation described in
this subsection must be expressly stated by the
decedent, and must specifically reference the
allowance described in this section in a manner
sufficient to express the decedent’s intent. An
exclusion or limitation stated by a decedent
by Will under Section 2101, without additional
language specifically stating an intent to exclude
or limit a right provided under this section, is not
considered sufficient language to exclude or limit
a right provided in this section.

Senate Bill 0488 of 2017 Dealing with
Minor’s Power of Attorney, MCL 772.111-.128

If passed, this bill would allow a parent or
guardian to make up to two (2) consecutive
180 day powers of attorney for the care,
custody and control of a minor child subject to
a criminal history check, home safety inspection
and requires training for the entity or individual
appointed under the Power of Attorney. The
Power of Attorney would not allow consent to
a marriage, abortion or termination of parental
rights. Either an individual or a church or child
placement agency could be appointed. If a
parent or guardian is in the Armed Services
and deployed in a foreign nation, the Power of
Attorney would be effective until 31 days after
the end of the deployment.

Senate Bill 0540 of 2017 Introduced
September 7, 2017

Real estate exemptions to transfers that
uncap taxable value are expanded to include
more exemptions for conveyances dealing
with family, spouses, and transfers pursuant to
trusts or by Will as well as sole proprietorships,
partnerships, LLCs and corporations. The most
dramatic changes are as follows:

(i) Beginning on December 31, 2016, a

conveyance during the transferor’s lifetime, or

by inheritance, or by distribution from a trust,
or otherwise of an owner-ship interest, of any
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percentage, in a corporation, partnership, sole
proprietorship, limited liability company, limited
liability partnership, or other legal entity is not
a transfer of ownership if the transferee is the
transferor’s spouse or is a trust and the sole
present beneficiary or beneficiaries are the
transferor, the transferor’s spouse, or both.

(i) Beginning on December 31, 2016, a
conveyance during the transferor’s lifetime, or
by inheritance, or by distribution from a trust,
or otherwise of an ownership interest, of any
percentage, in a limited liability company is not a
transfer of ownership of residential real property
owned by the limited liability company if the
transferee is the transferor’s or the transferor’s
spouse’s mother, father, brother, sister, son,
daughter, adopted son, adopted daughter,
grandson, granddaughter, aunt, uncle, niece, or
nephew, or is a lineal descendant of 1 or more of
these individuals.

Beginning December 31, 2016, the expiration
or termination of the life estate or life lease is
also not a transfer of ownership if either of the
following is true:

(i) The transferee is the transferor’s spouse, or
is a trust and the sole present beneficiary is the
transferor’s spouse.

(i) The property is residential real property and
the transferee is the transferor’s or transferor’s
spouse’s mother, father, brother, sister, son,
daughter, adopted son, adopted daughter,
grandson, or granddaughter, or is 1 or more
of these individuals, or is a trust and the sole
present beneficiary or beneficiaries are 1 or more
of these individuals, for so long as the residential
real property classification under Section 34c
does not change following the conveyance.
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Ethics and Unauthorized Practice of
Law

By Raymond A. Harris*

Michigan Attorney Duties to Disclose
Potential Elder Abuse

It is no secret that the population of the United
States is getting older. Every other day brings
another news article about the graying of Amer-
ica, and how a large segment of the population
will soon be over the age of 65." As the elderly
population grows, so do the reported instances
of elder abuse. Exploitation of the elderly is an
issue regularly confronted by the public, as state
and federal governments criminalize the physi-
cal, emotional, sexual, and financial exploitation
of a vulnerable population.

In an effort to uncover potential abuses, many
legislatures, bar associations, and attorneys are
questioning what an attorney’s role is in report-
ing suspected elder abuse to public officials.
Some states have implemented mandatory re-
porting statutes that include attorneys,? some
states give an attorney discretion as to whether
such a report would violate attorney client privi-
lege,® and some states have provided no direc-
tion to attorneys.

Michigan has responded to the surge in el-
der abuse by enacting statutes that criminalize
the exploitation of an elderly individual.* Michi-
gan has also enacted mandatory reporting laws
of elder abuse.> How these laws interact with the
Michigan Rules of Professional Conduct, and
what an attorney who suspects elder abuse can
do are the subjects of this article.

Criminalization of Elder Abuse and Manda-
tory Reporting

In 2016, the Michigan Legislature passed the
Vulnerable Adult Act, which was signed into law
by Governor Rick Snyder. The law became ef-
fective on April 6, 2017. This law criminalized the
exploitation of vulnerable adults:

(1) A caregiver is guilty of vulnerable adult abuse
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in the first degree if the caregiver intentionally
causes serious physical harm or serious men-
tal harm to a vulnerable adult. Vulnerable adult
abuse in the first degree is a felony punishable
by imprisonment for not more than 15 years or a
fine of not more than $10,000.00, or both.

(2) A caregiver or other person with authority
over the vulnerable adult is guilty of vulnerable
adult abuse in the second degree if the reckless
act or reckless failure to act of the caregiver or
other person with authority over the vulnerable
adult causes serious physical harm or serious
mental harm to a vulnerable adult. Vulnerable
adult abuse in the second degree is a felony
punishable by imprisonment for not more than
4 years or a fine of not more than $5,000.00, or
both.

(3) A caregiver is guilty of vulnerable adult abuse
in the third degree if the caregiver intentional-
ly causes physical harm to a vulnerable adult.
Vulnerable adult abuse in the third degree is a
misdemeanor punishable by imprisonment for
not more than 2 years or a fine of not more than
$2,500.00, or both.

(4) Acaregiver or other person with authority over
the vulnerable adult is guilty of vulnerable adult
abuse in the fourth degree if the reckless act or
reckless failure to act of the caregiver or other
person with authority over a vulnerable adult
causes physical harm to the vulnerable adult or
the caregiver or other person with authority over
the vulnerable adult knowingly or intentionally
commits an act that under the circumstances
poses an unreasonable risk of harm or injury to
a vulnerable adult, regardless of whether physi-
cal harm results. Vulnerable adult abuse in the
fourth degree is a misdemeanor punishable by
imprisonment for not more than 1 year or a fine
of not more than $1,000.00, or both.

(5) This section does not prohibit a caregiver or
other person with authority over a vulnerable
adult from taking reasonable action to prevent
a vulnerable adult from being harmed or from
harming others.

(6) This section does not apply to an act or failure

*The author would like to give a special thank you to our law clerk, Rose M. Scheid, who helped with this column.
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to act that is carried out as directed by a patient

advocate under a patient advocate designation

executed in accordance with sections 5506 to

5515 of the estates and protected individuals

code, 1998 PA 386, MCL 700.5506 to 700.5515.°

In addition, Michigan updated its mandatory
reporting act to include reports of elder abuse.
Under MCL 400.11a, healthcare professionals,
teachers, social workers, law enforcement offi-
cers, and county medical examiners are required
to report instances of suspected abuse.” Howev-
er, the legislature specifically excluded attorney-
client client privilege from abrogation under the
mandatory reporting statute.®

Michigan Rules of Professional Conduct

Rule 1.6 of the MRPC prohibits attorneys
from disclosing information that they receive in
confidence from their clients, except in limited
circumstances.® Those circumstances are when
the client gives permission, when required by
the professional rules or by court order, to rec-
tify a client’s illegal or fraudulent actions (when
those actions have been furthered by the law-
yer’s services), to prevent a client from commit-
ting a crime, and in a dispute between the client
and the attorney regarding fees. Unfortunately,
for those attorneys concerned about the poten-
tial abuse of their client, these limited circum-
stances do not give an easy method to disclose
suspected abuse.

At first glance, MRPC 1.14 appears to provide
another avenue in which an attorney may report
suspected abuse. This rule allows an attorney to
take protective actions towards a client who, be-
cause of impairment, is unable to protect himself
or herself." These actions can include filing for
guardianship or conservatorship. However, this
rule does not provide a broad exception as ex-
plained in In re Makarewicz, 204 Mich App 369,
373-374, 516 NW2d 90 (1994):

Under MRPC 1.14(b), a lawyer may take protec-

tive action with respect to a client only when the

lawyer reasonably believes that the client can-
not adequately act in the client’'s own interests.

The comment accompanying MRPC 1.14 sug-
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gests that where a legal representative has al-
ready been appointed for the client, the lawyer
ordinarily should look to the representative for
decisions on behalf of the client. However, if the
lawyer represents the guardian as distinct from
the ward, and is aware that the guardian is act-
ing adversely to the ward’s interest, the lawyer
may have an obligation to prevent or rectify the
guardian’s misconduct.

What Can You Do?

An attorney who is concerned about poten-
tial abuses is not in an enviable position. The at-
torney may have noticed suspicious behavior in-
volving a client, or the client may have directly
told the attorney about financial exploitation or
abuse. As an attorney, it is important to inform
your clients of the actions he or she should take
such as reporting the abuse to law enforcement
or removing themselves from the abusive situa-
tion. However, elderly clients may be reluctant to
report abuse for a variety of reasons. Often the
abuser is a family member, and the client does
not want to get that individual into trouble. The
client may be embarrassed about being tricked
or scammed. In addition, the client may not want
to provide ammunition to family members look-
ing to reduce the client’s independence. Finally,
the client may be intimidated by the abuser and
reluctant to report the abuse out of fear.

Under MRPC 1.6, an attorney may only report
abuse to the appropriate authorities if the client
gives permission. An attorney in this situation
should always attempt to obtain permission from
the client. However, if the client refuses to grant
permission, the attorney cannot break attorney-
client privilege under MRPC 1.6. Although a very
limited exception to this rule is found in MRPC
1.14, an attorney is not obligated to do so.

Michigan’s ethics rules and the various stat-
utes regarding elder abuse and mandatory re-
porting do not provide easy answers to attorneys
placed in this situation. In some cases, the best
an attorney may be able to do is provide their cli-
ent with emotional support and resources about

elder abuse.
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Notes

1. Aging in America: Land of the Free, Home of the
Gray, Andrew Soergel, U.S. News, October 11, 2017.
Texas, Arizona, Ohio, Mississippi.

Washington, Montana.
MCL 750.145n.

MCL 400.11c.

MCL 750.145n.

7. MCL 400.11a(1) provides that “[a] person who is
employed, licensed, registered, or certified to provide
health care, educational, social welfare, mental health, or
other human services; an employee of an agency licensed
to provide health care, educational, social welfare, mental
health, or other human services; a law enforcement offi-
cer; or an employee of the office of the county medical ex-
aminer who suspects or has reasonable cause to believe
that an adult has been abused, neglected, or exploited
shall make immediately, by telephone or otherwise, an oral
report to the county department of social services of the
county in which the abuse, neglect, or exploitation is sus-
pected of having or believed to have occurred. After mak-
ing the oral report, the reporting person may file a written
report with the county department. A person described in
this subsection who is also required to make a report pur-
suant to section 21771 of the public health code, Act No.
368 of the Public Acts of 1978, as amended, being sec-
tion 333.21771 of the Michigan Compiled Laws and who
makes that report is not required to make a duplicate re-
port to the county department of social services under this
section.”

8. MCL 400.11¢c(2) provides that “[a]ny legally recog-
nized privileged communication, except that between at-
torney and client and except as specified in section 11a(2),
is abrogated and does not constitute grounds for excusing
a report otherwise required to be made under this act.”

9. MRPC 1.6:

(a) “Confidence” refers to information protected by the
client-lawyer privilege under applicable law, and “secret”
refers to other information gained in the professional
relationship that the client has requested be held inviolate
or the disclosure of which would be embarrassing or would
be likely to be detrimental to the client.
(b) Except when permitted under paragraph (c), a lawyer
shall not knowingly:
(1) reveal a confidence or secret of a client;
(2) use a confidence or secret of a client to the
disadvantage of the client; or
(3) use a confidence or secret of a client for the
advantage of the lawyer or of a third person, unless the
client consents after full disclosure.
(c) Allawyer may reveal:
(1) confidences or secrets with the consent of the client
or clients affected, but only after full disclosure to them;
(2) confidences or secrets when permitted or required
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by these rules, or when required by law or by court
order;
(3) confidences and secrets to the extent reasonably
necessary to rectify the consequences of a client's
illegal or fraudulent act in the furtherance of which the
lawyer’s services have been used;
(4) the intention of a client to commit a crime and the
information necessary to prevent the crime; and
(5) confidences or secrets necessary to establish or
collect a fee, or to defend the lawyer or the lawyer’s
employees or associates against an accusation of
wrongful conduct.
(d) A lawyer shall exercise reasonable care to prevent
employees, associates, and others whose services are
utilized by the lawyer from disclosing or using confidences
or secrets of a client, except that a lawyer may reveal the
information allowed by paragraph (c) through an employee.
10. MRPC 1.14:
(@) When a client's ability to make adequately
considered decisions in connection with the
representation is impaired, whether because of
minority or mental disability or for some other reason,
the lawyer shall, as far as reasonably possible,
maintain a normal client-lawyer relationship with the
client.
(b) A lawyer may seek the appointment of a guardian
or take other protective action with respect to a client
only when the lawyer reasonably believes that the
client cannot adequately actin the client’'s own interest.
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MICHIGAN PROBATE & ESTATE PLANNING Winter 2017

Probate and Estate Planning Section
2017-2018 Committee Assignments

Editor s note: The Probate and Estate Planning Council welcomes your participation on committees. If you are interested in
serving on any of the committees listed below, please contact the chair of the committee on which you would like to serve.

Amicus CURIAE

David L.J.M. Skidmore, Chair

Nazneen Hasan
Andrew B. Mayoras
Kurt A. Olson
Patricia M. Ouellette
Trevor J. Weston
Timothy White

ANNUAL MEETING
Marguerite Munson Lentz

ASSISTED REPRODUCTIVE
TeEcHNoLoGY Ap Hoc
COMMITTEE

Nancy H. Welber, Chair
Christopher A. Ballard
Edward Goldman
Robert M. O’Reilly
James P. Spica
Lawrence W. Waggoner

AWARDS

Amy N. Morrissey, Chair
Robert D. Brower, Jr.
George W. Gregory
Hon. Phillip E. Harter
Nancy L. Little

BUDGET

David P. Lucas, Chair
Christopher Ballard
David L.J.J. Skidmore

ByrLaws
Nazneen Hasan, Chair
Christopher A. Ballard
John Roy Castillo
David P. Lucas

CHARITABLE AND EXEMPT
ORGANIZATIONS

Christopher J. Caldwell, Chair

Celeste E. Arduino
Christopher A. Ballard
Michael W. Bartnik
William R. Bloomfield
Robin D. Ferriby
Mark E. Kellogg
Richard C. Mills

CiT1ZENS OUTFREACH
Kathleen M. Goetsch, Chair

Michael J. McClory
Neal Nusholtz
Jessica M. Schilling
Rebecca A. Schnelz (Liaison
to Solutions on Self-help
Task Force)
Nicholas Vontroba

COMMITTEE ON SPECIAL PROJECTS
Geoftrey R. Vernon

CoMMUNITY PROPERTY TRUSTS
Ap Hoc COMMITTEE

Neal Nusholtz, Chair
George W. Gregory
Lorraine F. New
Nicholas A. Reister
Rebecca K. Wrock

Court RuLES, ForMSs &
PROCEEDINGS COMMITTEE

Melisa M.W. Mysliwiec, Chair
and SCAO Liaison
James F. Anderton
Susan Chalgian (SCAO
Liaison)
Rhonda M. Clark-Kreuer
Hon. Phillip E. Harter
Michael D. Holmes
Hon. Michael L. Jaconette
Michawl McClory
Andrew W. Mayoras
Hon. David M. Murkowski

Kurt A. Olson

Shaina Reed

Rebecca A. Schnelz (SCAO
Liaison)

D1vipEDp & DIRECTED
TrusTEESHPS AD HocC
COMMITTEE

James P. Spica, Chair
Judith M. Grace
Marguerite Munson Lentz
Gabrielle M. McKee
Raj A. Malviya
Richard C. Mills
Jeffrey A. Robbins
Robert P. Tiplady
Geoffrey R. Vernon

ELEcTRONIC COMMUNICATIONS

Michael G. Lichterman, Chair
William J. Ard
Amy N. Morrissey
Jeanne Murphy (Liaison to
ICLE)
Neal Nusholtz
Michael L. Rutkowski

ETtnics & UNAUTHORIZED
PracticE oF LAW COMMITTEE

Kurt A. Olson, Chair
William J. Ard
Raymond A. Harris
J. David Kerr
Robert M. Taylor
Amy Rombyer Tripp

GUARDIANSHIP, CONSERVATORSHIP,
AND END OF LIFE

Rhonda Clark-Kreuer, Chair
William J. Ard
Michael W. Bartnik
Kimberly Browning
Raymond A. Harris
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Hon. Phillip E. Harter
Hon. Michael L. Jaconette
Michael J. McClory

Kurt A. Olson

Christine M. Savage
James B. Steward

Paul S. Vaidya

INSURANCE LEGISLATION Ap Hoc
COMMITTEE

Geoffrey R. Vernon, Chair
Stephen L. Elkins
James P. Spica
Joseph D. Weiler, Jr.

LEGISLATION ANALYSIS &
MONITORING
Ryan Bourjaily, Chair
Daniel S. Hilker, Vice-Chair
and Liaison to Legislative
Development & Drafting
Committee
Christopher A. Ballard
Georgette E. David
Mark E. Kellogg
Jonathon Nahhat

LEGISLATION DEVELOPMENT &
DRAFTING COMMITTEE

Nathan Piwowarski, Chair
Katie Lynwood, Vice-Chair
Heidi Aull
Aaron A. Bartell
Howard H. Collens
Georgette E. David
Kathleen M. Goetsch
Henry P. Lee
Marguerite Munson Lentz
Michael G. Lichterman
David P. Lucas
Richard Mills
Sueann T. Mitchell
Kurt A. Olson
Christine M. Savage
James P. Spica
Robert P. Tiplady, 11
Geoffrey R. Vernon

MARDIGIAN CASE REVIEW &
DRAFTING AD Hoc COMMITTEE

Sueann T. Mitchell, Chair
George W. Gregory
David P. Lucas
Andrew W. Mayoras
Kurt A. Olson

MEMBERSHIP

Nicholas A. Reister, Chair

Daniel S. Hilker, Vice-Chair
David Borst
Ryan Bourjaily
Nicholas R. Dekker
Angela Hentkowski
Daniel A. Kosmowski
Raj A. Malviya
Ryan S. Mills
Robert O’Reilly
Theresa Rose

NOMINATING

Amy N. Morrissey, Chair
Shaheen 1. Imami
James B. Steward

PLANNING

Marlaine C. Teahan

PREMARITAL AGREEMENTS
LEecisLATioN Ap Hoc COMMITTEE

Christine M. Savage, Chair
Kathleen M. Goetsch
Patricia M. Ouellette, Family
Law Liaison
Rebecca Wrock

PROBATE INSTITUTE
Christopher A. Ballard, Chair

REAL ESTATE
Mark E. Kellogg, Chair
Jeffrey S. Ammon
William J. Ard
David S. Fry
J. David Kerr
Michael G. Lichterman
James T. Ramer
James B. Steward

MICHIGAN PROBATE & ESTATE PLANNING

STATE BAR & SECTION JOURNALS
Richard C. Mills, Chair
Nancy L. Little, Managing Editor
Melisa M.W. Mysliwiec, Associate
Editor
Sueann T. Mitchell
Rebecca A. Schnelz, Liaison
with State Bar Journal
Committee

Tax COMMITTEE

Lorraine F. New, Chair

Raj A. Malviya, Vice-Chair
Christopher J. Caldwell
Mark DeLuca
Angela Hentkowski
Robert B. Labe
Christine M. Savage
Timothy White




ECP—LtE NEW ONLINE TRAINING

in Practice

Elder Law

Certificate Program

You already have potential elder law clients—or
soon will. Don’t refer them elsewhere. Quickly
build the practical skills you need to retain those
clients and expand your practice. Get started Access the online content for

. ) . .. : [ he |
today with ICLE’s new online training. It focuses two years. Complete the lessons
in any order and revisit key

on what you need to do—and how to do it. etk e el

Buy a Two-Year Subscription

EXPERT HANDS-ON
DEMONSTRATIONS PRACTICE

EVERY CRITICAL

AREA COVERED
INSIGHT FROM 40+

49 ONLINE EARN A ELDER LAW LAWYERS
LESSONS CERTIFICATE
OF
SELF-PACED COMPLETION

—a | THE INSTITUTE OF CONTINUING LEGAL EDUCATION

[[[[ The education provider of the State Bar of Michigan BUY NOW

: The State Bar of Michigan * The University of Michigan Law School * Wayne State H
I C L E University Law School * University of Detroit Mercy School of Law * Western Michigan www.icle.o rg/ el Cp
University Thomas M. Cooley Law School * Michigan State University College of Law 877-229-4350




ICLE Products of Interest to Probate Practitioners

Books

Michigan Probate Litigation, New Edition!
Edited by Douglas A. Mielock and David L.J.M. Skidmore

Covers all aspects of probate litigation from procedural issues to substantive challenges to specific documents.
Whether you are hashing out an incapacity allegation, a challenge to real or personal property, or a claim
against the estate, this book has the expert advice you need to win in court.

Firm Size
*Prices: 0-4 Attorneys 5-29 Attorneys
Print Book $145.00 Online Book $135.00 $225.00 Product #: 2017556521

Estate Administration in Michigan, Second Edition
By Michele C. Marquardt and Michael D. Holmes

Whether this is your first estate or hundredth, this book will eliminate unnecessary delays and missteps with the
probate court. In addition to step-by-step instructions on filling out the right SCAO forms, this resource will en-
able you to understand all aspects of administering an estate.

. Firm Size
*Prices: 0-4 Attorneys 5-29 Attorneys

Print Book $195.00 Online Book $135.00 $225.00
Product #: 2016556555

Upcoming ICLE Seminars

Drafting an Estate Plan for an Estate Under $5 Million (March 2018)
Cosponsored by the Probate and Estate Planning Section of the State Bar of Michigan

Understand the best solutions to typical issues found in drafting for an estate under $5 million in this unique
hands-on seminar. A leading probate law practitioner guides discussion, offers critiques, and lectures on se-
lected topics. Everyone receives a complete set of faculty-drafter sample documents.

Date: March 15, 2018 Location: The Inn at St. John’s Plymouth
Seminar #: 2018CL6592
General fee: $365
ICLE Premium Partners: $365 New Lawyers: $365
ICLE Basic Partners: $365

Medicaid and Health Care Planning Update 2018
Cosponsored by the Probate and Estate Planning Section and Elder Law and Disability Rights Section of the
State Bar of Michigan

Protect your clients with advice and guidance on recent developments from Michigan’s most knowledgeable
Medicaid professionals.

Date: April 10, 2018 Location: The Inn at St. John’s Plymouth

Seminar #: 2018CR6582
General fee: $165 Section members: $145
ICLE Premium Partners: $0 New Lawyers: $95

ICLE Basic Partners: $145



SCHEDULE OF MEETINGS OF

THE PROBATE AND ESTATE PLANNING SECTION

Date Place

January 20, 2018 University Club, Lansing
February 17, 2018 University Club, Lansing
March 24, 2018 University Club, Lansing
April 21, 2018 University Club, Lansing
June 15, 2018 University Club, Lansing
September 8, 2018* University Club, Lansing

Meeting of the Committee on Special Projects (CSP) begins
at 9:00 a.m. with the Council meeting to follow.

All members of the Section are welcome to attend meetings
of the CSP and the Council.

* Annual Meeting



