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As recently as NARCA's fall conference in Washington, D.C., the question of is or isn’t
something a dialer still comes up in panel Q&As. Dialers, and the one-strike rule, probably
cause the most confusion, currently, in the industry in the wake of a declaratory ruling that
was intended to explain it all to us.

We reached out to several industry attorneys with a dialer question that came up in one of
our webinars:

QUESTION: We have a dialer that can initiate a single manual driven call. Would this

single call be considered an “auto-dialer” call, and therefore in violation of the new
TCPA regulation?

John Bedard, Bedard Law Group: Using fingers to dial a
telephone number to place a call does not, itself, cause that phone
call to fall outside the regulation of the TCPA. If you're using a
dialer to make calls, those calls are covered by the TCPA whether
you're using your fingers to make the call or not.

Joann Needleman, Clark Hill: Yes. The issue is the technology,
not the act of the manual dial. You answered your own question by
_ ﬁ«* . 4 saying that the computer is initiating the manual call. The lack of
J \ human intervention was a key issue for the FCC. Unplug the
o J | computer and manually dial.



Mike Poncin, Moss & Barnett: If it's being called on a system that
has the capacity to be an ATDS, there is a good chance it wold be
deemed an ATDS call. More information would be needed to further
answer, such as any level of human intervention, which would need
to be looked at on a case-by-case basis.

John Rossman, Moss & Barnett: Whether or not the dialer
described in this question would be considered an ATDS will
depend on whether it has the capacity to operate as an ATDS or
whether it can be modified to operate as an ATDS. | recommend
asking these questions of your dialer company, and following up
with your counsel on a response.

Lewis Weiner, Sutherland: The answer depends on what
“capacity” the system has. The FCC'’s recent order focuses on
capacity, not utility. If the system has the capacity to randomly
generate numbers, etc., it will be deemed an autodialer, even
though it is used only to initiate a single manual driven call. If the

system has the capacity to only initiate a single manual driven call,
it likely would not be considered an autodialer. One of the more
unfortunate aspects the FCC’s ruling is that it fell well short of providing specific guidance
as to what does and does not constitute an authodialer. The FCC’s reference to a rotary
dialed phone as not having sufficient capacity to be deemed an autodialer was, let’s just
say, less than helpful.
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