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DBA Home Project: 
Volunteers Needed
The DBA Home Project is in need of volunteers 

– both individual and firms/organizations.
 For more information, go to https://www.facebook.com/DBAHomeProject/

On March 18, 2020, President Trump 
signed the Families First Coronavirus Response 
Act, which temporarily expands the Family 
and Medical Leave Act (FMLA) and calls for 
up to 80 hours of paid sick leave during the 
COVID-19 pandemic. This Act goes into 
effect on April 2, and both provisions offer 
leave benefits through the end of 2020. The 
Act also provides tax credits to employers that 
pay these benefits.

Covered Employers
Both provisions apply to private employ-

ers with fewer than 500 employees and to 
most public sector employers regardless of 
size. Thus, employers that have been below 
the usual 50-employee FMLA threshold now 
have to grapple with administering the FMLA 
under this temporary expansion. However, 
both provisions offer a possible exemption for 
small businesses with fewer than 50 employees 
if compliance would jeopardize the company’s 
viability. It is unclear at this point how this 
exemption will work, and the possible exemp-
tion under the paid sick leave provision is lim-
ited.

The FMLA expansion provides some addi-
tional relief for small companies. First, only 
employers covered by the “old” FMLA are 
subject to penalties in a suit brought by an 
employee for a violation of the leave enti-
tlement granted by the expansion. Second, 
employers must typically restore an employee 
who used FMLA leave to the employee’s same 
position (or one that is substantially equiva-
lent) on return from leave. However, the 
expansion offers relief from this requirement 
for employers with fewer than 25 employees 
under certain circumstances.

Covered Employees
The two leave provisions differ on the class 

of covered employees, but the status of both 
full-time and part-time employees is addressed. 
The FMLA expansion applies to employees 
who have been on the job at least 30 days 
(as opposed to one year under the standard 
FMLA). On the other hand, the paid sick leave 
benefits must be made available to employees 
immediately regardless of how long they have 
worked for the employer. Under both provi-
sions, employers may exclude certain health 

care providers and emergency responders from 
these leave benefits.

Reasons Leave May Be Used
Employees may use the emergency paid sick 

leave when they are unable to work (even from 
home) for a number of reasons, including a need 
to comply with an isolation or quarantine order, 
caring for an individual under such an order, self-
care when seeking a diagnosis when experienc-
ing symptoms of COVID-19, or caring for their 
child whose school or daycare is closed due to the 
pandemic. The FMLA expansion is more narrow, 
offering up to 12 weeks of job-protected, partially 
paid leave only when an eligible employee can-
not work (even from home) because the employee 
must care for the employee’s child (under 18 years 
old) when the child’s school or daycare is closed 
due to COVID-19.

Amount of Paid Leave
How much do employers have to pay out? 

Under the paid sick leave provision, covered 
employers must provide 80 hours of paid leave for 
full-time employees and paid leave for part-time 
employees equal to the average number of hours 
the part-time employee works over a two-week 
period. Generally, this leave must be paid at the 
employee’s regular rate of pay. However, if the 
employee requires leave to care for another indi-
vidual (including the employee’s child in the case 
of school closure), the leave can be paid at two-
thirds the employee’s regular rate of pay. The new 
law places the following caps on the amount that 
must be paid: 

• $511 per day and $5,110 overall for leave
needed for self-care; or

• $200 per day and $2,000 overall for leave
needed to care for another.

One important note, this emergency paid sick 
leave is in addition to leave already offered under 
an employer’s existing policy or leave that is man-
dated under local law, like the Dallas Paid Sick 
Leave Ordinance enacted in 2019 (for which 
enforcement begins on April 1, 2020).

Under the FMLA expansion, the first 10 
days of leave may consist of unpaid leave, but an 
employee may elect to substitute any accrued paid 
leave during that time. After the first 10 days, an 
employer must provide paid leave of at least two-
thirds of the employee’s regular rate of pay for the 

Congress Passes Paid Leave Law: 
What Employers Need to Know

Texas is a state that allows bold 
men and women to take big risks and 
receive big rewards. The Texas legisla-
ture encourages that bold Texas spirit by 
offering laws that favor new investment 
and startup businesses. Chief among 
these are the laws governing the limited 
liability company (LLC) and limited 
partnership (LP), which are excellent 
tools for creating new investment, jobs, 
and innovation.

Unfortunately, however, some use 
these business entities for purposes that 
have nothing to do with business. Judg-
ment debtors may abusively use business 
entities as a hiding spot for their assets, 
allowing them to ignore legitimate 
debts while living a millionaire lifestyle. 
For example, creative judgment debt-
ors may conceal non-exempt assets by 
holding title to an exotic-game ranch, a 
luxury private plane, or a $3 million per-
sonal brokerage account in a non-oper-
ating business entity. These schemes put 
a roadblock before the creditor when 
the LLC or LP is technically a non-debtor 
even though common sense shows that 
these “businesses” only exist to hold 
non-exempt property of the debtor.

To further the use of LLC or LP own-
ership in their asset-protection schemes, 
debtors commonly point to a limita-
tion of remedies provided by Texas 
Business Organizations Code Sections 
101.112(d) and 153.256(d), which pro-
vide that a charging order is the exclu-
sive remedy to satisfy a judgment out of 
a debtor’s interest in an LLC or LP. The 
charging order only allows a creditor to 
reach a debtor’s distributions from the 
LP or LLC, and nothing else. Notably, 
a charging order does not provide the 
creditor with access to the assets held by 
the entity. For an operating business, the 
charging order may provide a useful tool 
for the creditor to access profits that are 
payable to the debtor. However, when 
the LLC or LP does nothing more than 
hold title to a debtor’s private plane or 
$3 million brokerage account, the right 
to receive distributions from the com-
pany is useless.

Due to this limited, exclusive remedy 
against LLC and LP interests, a creditor’s 
primary relief to pursue assets held by 
an LLC or LP (even a sham LLC) is to 
“pierce the veil” or pursue a fraudulent 
transfer claim for asset transfers into the 
LLC or LP. Both these claims generally 
require filing a new lawsuit, drawn-out 
discovery, and perhaps even a jury trial. 
This adds insult to injury when a credi-
tor has already paid attorney’s fees and 

costs to obtain the underlying judgment.
Fortunately for judgment creditors, 

courts throughout Texas have begun to 
recognize the ineffectiveness of charging 
orders as the exclusive remedy in these 
circumstances. The most impactful rul-
ing on this subject is Heckert v. Heckert, 
No. 02-16-00213-CV (Tex. App.—Fort 
Worth 2017, no pet.) (mem. op.).

Heckert involved turnover of a 
debtor’s interests in an LLC and LP 
created during the underlying lawsuit. 
The LLC and LP each held publicly-
traded stock, and the judgment debtor 
was the sole member of the LLC and 
only limited partner in the LP. Out-
side of owning marketable securities, 
neither entity had any operations. In 
a section of the opinion titled “Charg-
ing Order Not Exclusive Remedy,” the 
appellate court held that a court may 
order a debtor to turn over an owner-
ship interests in an LLC and LP to a 
post-judgment receiver, thereby allow-
ing recovery from the assets of the 
LLC and LP. The Heckert Court cited 
several other cases that found excep-
tions to the “exclusive-remedy” rule 
and thoughtfully analyzed the statu-
tory language of the Texas Business 
Organizations Code sections address-
ing the charging order. The court then 
reasoned that the legislature created 
the “exclusive remedy” of the charging 
order to protect non-debtor members 
and partners from losing control over 
an operating business. The court rec-
ognized, however, that when the entity 
is not acting as an operating business, 
the exclusivity of the charging order 
remedy is not appropriate. In its rul-
ing, the court identified the following 
three factors as supporting its order for 
turnover of a judgment debtor’s owner-
ship interests: (1) the entity was not an 
operating business; (2) the entity was 
formed to hold non-exempt assets of a 
judgment debtor; and (3) turnover of 
the interests would not harm strangers 
to the judgment.

The Heckert case, along with oth-
ers attacking the limitations of charg-
ing orders as the exclusive remedy, pro-
vide a foothold for the diligent creditor 
and a useful tool for the creditor’s-rights 
toolbox. Undoubtedly, debtors will con-
tinue to skirt the law to shield assets 
from collection. However, with the will-
ingness of Texas courts to enforce their 
judgments, creditors can be just as bold 
in their efforts toward recovery.� HN

Cliff Wade and Garrett Roberts are attorneys with Baker Lopez 
PLLC and can be reached at cliff.wade@bakerlopez.com and 
garrett.roberts@bakerlopez.com, respectively.

BY CLIFF WADE 
AND GARRETT ROBERTS

BY TERAH MOXLEY

Stopping Abuse by Debtors 
Using LLCs and LPsVisit www.dallabar.org for a list of COVID-19 Resources, closings/safety 

updates for local courts and legal facilities. We will update this last as 
information becomes available.

DBA Offers COVID Resources Webpage

continued on page 12
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If special arrangements are required for a person with disabilities to attend a particular seminar, please contact Alicia Hernandez at (214) 220-7401 
as soon as possible and no later than two business days before the seminar.

All Continuing Legal Education Programs Co-Sponsored by the DALLAS BAR FOUNDATION.

*For confirmation of State Bar of Texas MCLE approval, please call Grecia Alfaro at the DBA office at (214) 220-7447.
**For information on the location of this month’s North Dallas Friday Clinic, contact yhinojos@dallasbar.org.

All meetings and events subject to change in connection with the ongoing coronavirus situation. 
Please check www.dallasbar.org and DBA Online enewsletter for current notices.

RENEW YOUR MEMBERSHIP DUES
Don’t risk being dropped from the DBA membership - renew your dues!

Renew TODAY in order to continue receiving all your member benefits 
including access to FREE online CLE programs.  

Look for an email reminder with links to renew online if you have not 
done so already or go online now and click on My DBA to log in to 
check your status and renew your Membership! 

Thank you for your support of the Dallas Bar Association!

 

Texas Lawyers’ Assistance Program 
TLAP provides confidential help for lawyers, law students, and judges who have problems 

with substance abuse and/or mental health issues. In addition, TLAP offers many 
helpful resources, including: 

 Live Ethics CLE presentations 
 TLAP Newsletter 

 Request of specific educational materials 
 1-1, group telephone calls on topics 

 Friday noon AA telephone meeting 1-800-393-0640, code 6767456 
 

Find out more at www.texasbar.com. 

Message from DBA President Robert Tobey
I hope this message finds you and your family safe and well. Like all of you, Joann and I are home watching current 

events surrounding the pandemic and hoping this time passes soon. We know this is a difficult time for many, and I want 
the Dallas Bar Association to support you in the coming weeks and months.

First, I wanted to let you know that the Belo Mansion will remain closed through April 30.  All in person events are 
postponed or cancelled.  Please check our website calendar for updates.  We will reassess our need to remain closed past 
April 30 and communicate changes to you. 

Even though we cannot meet in person, I encourage all sections, committees, and other bar groups to meet virtually.  
If you need help with a virtual meeting, please contact Alicia Hernandez at the Dallas Bar Association, and she and the 
DBA staff, who are working diligently from home, will assist you. 

At the Dallas Bar Association, we are working to provide you as much information as we can to help you and your 
legal colleagues navigate this period. We are closely following the various mandates issued by local, state and national 
officials. We are also collecting and reviewing the various orders issued by the state and federal courts, locally and 
beyond. I have appointed a Task Force to help synthesize this information and deliver it to you in a helpful manner. To 
this end, our website is now a place for you to acquire the information you need.

Go to www.dallasbar.org and you will be easily directed to our informational pages dedicated to the effects of the 
Covid-19 Pandemic. Of course, this is a unique event and we need your help identifying what you need from us. You can 
email us your questions and areas of concern at covid19@dallasbar.org. We will do our best to address them.

In addition to posting orders and other official information, we will soon be providing online CLE webinars address-
ing legal issues raised by this crisis. We will also host podcasts and interviews with local officials and judges to help clarify 
how we will move forward. We will be sending emails announcing some of these events, but we encourage you to rou-
tinely check the website for new information and announcements.

Finally, I’d like to address our role as the legal community during this crisis. There is a lot of fear in our City and 
justifiably so. Orders have been put in place directing almost all of us to work from home. The legal profession in North 
Texas has a long history of setting an example and leading in difficult times. We are in one of those historic moments 
now. There is a lot of pressure on many of us to get back into the office to continue the hard work for our clients. Please 
remain at home and do your best to serve your clients from there. We will provide you with helpful tips on how to navi-
gate this time from home. We are also working with local judges and officials to help keep the wheels of justice moving 
while we work from home.  

Your example of remaining calm, following directives, and thoughtfully navigating this difficult time will help your 
neighbors, friends, and colleagues do the same. We will emerge from this crisis. We will no doubt have some scars to 
show from it, but we will emerge stronger because of it. Please know the DBA is here for you. Please communicate with 
us through our website and email. In the meantime, please know you and your families are in our thoughts and prayers. 

Sincerely, 

Robert Tobey, President, Dallas Bar Association
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President’s Column

A Crisis Can Bring Us Together

There is an old expression: May you be cursed to live in interesting 
times. In my 63 years, I never have seen anything like the COVID-
19 crisis. Over the last two weeks we have seen not just daily but 
hourly changes in how we live. When we decided to close the Belo 
on March 12, I thought we were ahead of the curve. But just hours 
later, officials declared a state of emergency in Dallas County. 

As I write this article on March 19, every restaurant, bar, and 
gym in Dallas County is closed and gatherings of more than 50 
people are prohibited. Jury trials have been postponed and the 
functioning of our justice system is being challenged by the need 
to maintain public safety. Everyone is being urged to stay home for 
the next 14 days and practice “social distancing,” which no doubt 
will become the catch-phrase for 2020. By the time you read this 
article in a week or so, it may already be outdated. 

In the midst of this chaos, we are in an election year. Rarely 
has our country been more divided. Many people meet someone 
and when they learn the other person supports “the other side” 
that ends conversations and the potential for friendship. My hope 
is that when we emerge from the grip of COVID-19, we will be 
more united as a community and country. Here is why I think that 
could happen.

My parents grew up during the Great Depression. They never 
said this to me, but they were very poor. To survive, people worked 
long hours for little money. Putting food on the table and having 
shelter was something most people could not take for granted. My 
parents were the toughest people I have known.

On December 7, 1941, Japan bombed Pearl Harbor and Amer-
ica joined World War II. The country united in the fight against 
the Axis powers. When the war ended, the country remained 
united until divisions returned in the 1960s with the Civil Rights 
movement, the Vietnam War, and the assassinations of Dr. Martin 
Luther King Jr. and Robert Kennedy. I was a kid then and remem-
ber thinking the country would burst at the seams. The one event 
that brought everyone together was the first Moon landing in 1969. 

Fast forward to September 11, 2001. Barely removed from the 
divisive Bush v. Gore election, we still rallied together after the 

events of that terrible day. 
I hope that COVID-19 will have a similarly unifying effect. It 

should—we all are in this mess together. At the DBA, we have 
11,500 members of all ages and practice areas, employed by large 
and small firms, companies, and the government. But these differ-
ences strengthen us and make us the best metro bar association 
in the country. They also position us to be an integral part of the 
uniting process. 

A few years ago, Justice Douglas Lang (1991 DBA President) 
and Michael Hurst (2018 DBA President) came up with the idea 
of the Day of Civility. It has been a huge success. Late last year, 
Justice Lang asked me if we could take the idea of a Day of Civil-
ity and use it to promote civil discourse in the community at large. 
We are moving forward on this idea in 2020. On May 11, the DBA 
Public Forum Committee will host a Together We Lunch program 
on civil discourse. This terrific program was brought to the DBA 
by 2017 DBA President Rob Crain. I encourage everyone to par-
ticipate in this program—I promise you will learn about others and 
yourself. 

The Conference of the Professions has focused on issues that 
are important to lawyers, doctors, and the clergy for more than 30 
years. In 2020, the Conference will discuss the loss of trust that 
the public at large has for these professions. We will publicize the 
Conference when the date is set. 

The important work of the DBA will continue. The Belo is 
closed through at least March 31. But we have virtual resources 
through Zoom to allow our sections and committees to meet and 
continue their work virtually. If you have questions about the avail-
able resources, please contact Alicia Hernandez,ahernandez@dal-
lasbar.org, or Jessica Smith, jsmith@dallasbar.org, and they can 
help. When the Belo reopens, we need everyone to come back. 
While we are all learning to adapt to virtual law practice and life 
during this crisis, we are better when we see each other in person 
as the Dallas legal community. 

We will get through this and will be better for the experience. 
I look forward to seeing everyone back at the Belo!

Robert

BY ROBERT TOBEY

Minnie’s Food Pantry is a 501c3 non-profit 
organization that provides healthy meals, 

educational resources and red-carpet 
treatment to families in need.

 The items on the Amazon Wishlist are in 
immediate need during the COVID-19 
epidemic as Minnie’s fights to continue 
staying open while donations decrease 

and food drives halt. 

We hope you will consider donating.

Donate at tinyurl.com/minnieswishlist

WE NEED YOUR HELP!WE NEED YOUR HELP!

The Dallas Bar Association
Community Involvement Committee
is sponsoring a virtual food drive for

MINNIE'S FOOD PANTRYMINNIE'S FOOD PANTRY

The items on this list are in immediateimmediate
needneed during the COVID-19 epidemic as
Minnie's fights to continue staying open
while donations decrease and food
drives halt. Please note our high priorityPlease note our high priority
needs our spaghetti noodles, spaghettineeds our spaghetti noodles, spaghetti
sauce, jelly in non-glass containers, andsauce, jelly in non-glass containers, and
cereal.cereal.

Minnie's Food PantryMinnie's Food Pantry is a 501c3 non-profit organization that
provides healthy meals, educational resources and

red-carpet treatment to families in need. 

Connect with us

 ​  ​  ​

Attention:

Up-to-date information

P l e a s e  c h e c k
w w w . d a l l a s b a r . o r g  f o r
u p - t o - d a t e  i n f o r m a t i o n
r e g a r d i n g  D B A  e v e n t s .

 
Need Help? You’re Not Alone. 

Dallas Bar Association Peer Assistance Committee 

Texas Lawyers’ Assistance Program…………...(800) 343-8527 
Alcoholics Anonymous…………………………...(214) 887-6699 
Narcotics Anonymous…………………………….(972) 699-9306 
Al Anon…………………………………………..…..(214) 363-0461 
Mental Health Assoc…………………………….…(214) 828-4192 
Crisis Hotline………………………………………..1-800-SUICIDE 
Suicide Crisis Ctr SMU.…………………………...(214) 828-1000 
Metrocare Services………………………………...(214) 743-1200 
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