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How We Got Here and Current Status

• Many states or counties have or will issue “stay at
home” orders

• 52% of workers already work remotely 1 day/wk



When to Telework during the 
Pandemic?

• Based on the COVID-19 pandemic, the Department
of Labor has verified that employers can encourage
or require employees to telework (if the job can be
done remotely)

• Additionally, state and local COVID-19 Orders,
including shelter-in-place or other similar orders,
may require it to be allowed (if it can be done)

• Teleworking may also be allowed as a reasonable
accommodation for a disability under the Americans
With Disabilities Act and similar state statutes



Legal Considerations: 
Have a Policy

• Issue a Temporary Teleworking Policy for 
dealing with COVID-19

– Specify that it is a temporary policy and is
specific to the COVID-19 pandemic

– Specify that the policy is subject to
change at the Employer’s discretion



Policy Considerations

• Clarify which positions are eligible for
telework

• Require employees to:

– Communicate with their manager on 
the status of activities

– Notify their manager if there are
reasons the employee cannot work

– Maintain a safe remote working
environment



More Policy Considerations

• Employees must:

– Continue to comply with company
policies, this includes attendance,
overtime, anti-harassment policies

– Safeguard equipment and maintain the
confidentiality and trade secrets of the
employer and its clients

• HIPAA confidentiality compliance is key if
information contains PHI



Wages

• Remote workers get paid! 

• Employers must pay employees for time worked,
regardless of where that work occurred 



Non-Exempt Hourly Employees

• When Teleworking, employers must pay the
employee’s regular hourly rate for hours
worked (must be at least the applicable
minimum wage; varies by state)

• For each hour the non-exempt employee
works in excess of 40 hours in a workweek, the
employee is entitled to overtime pay

• Overtime pay is calculated at time and one-half
the employee’s regular rate of pay



Hours Worked Generally

• “Hours worked” has been generally
understood to include:

– Time an employee must be on duty, on
the employer’s premises or at any other
prescribed place of work

– Any additional time the employee is
allowed (i.e., suffered or permitted) to
work (even if not requested by the
employer)



“Off the Clock”

Case law generally requires an employer pay an
employee for time “off the clock” if:

1.The employee performed “work”

2.For more than a de minimis amount of time; and

3.The employer knew or had reason to know about the
work



Policies to Help Control Hours

• Specify the procedure that non-exempt employees will 
use to record and report working time

• Communicate the employer’s policy regarding 
overtime, including the requirement to seek pre-
approval for overtime (if applicable)

• Specify the expected hours of work for each employee

• Identify the expected rest and lunch breaks that each 
employee should take

• Discuss how and when employees will communicate 
with their co-workers



Exempt Employees

• Exempt employees generally must receive 
their full salary in each workweek in which 
they perform any work

– If an exempt employee does not perform 
any work in a specific workweek, the 
employer is not required to compensate 
the employee for that week



Employee Privacy Issues

Computers and other Equipment and 
systems provided by the Employer are the 
property of the Employer



No Expectation of Privacy

• Employees should be placed on written notice that
they have no expectation of privacy in any activity
they perform using the Employer’s property

• This includes:
– All internet activity
– Emails
– Texts (if employer provides smart phone)
– Voicemails
– Documents
– Other information or electronic communications

stored on the employer’s property or systems



Have a Policy & Get Consent

Best practice is to have a policy that:

1. Places employees on written notice that the
employer has the right to view any and all
electronic information stored on its property,
including its computers, tablets, email systems,
software programs, etc.

2. Obtain employee’s written acknowledgment and
consent



Other Privacy Policy Issues

• Prohibit employees from having personal
accounts on the employer’s systems, such
as a personal Gmail account or other
password protected accounts

• The policy should specify that such
accounts are prohibited and that the
employee has no expectation of privacy if
the accounts are used on the employer’s
systems



Other Prohibitions

• Employers must:

– Not view information for an illegal reason (such as
to deter union activity)

– Comply with anti-discrimination laws (no selective
viewing based on legally protected status; no
discrimination if learn of a protected trait)

• Limit access to monitored information to those with
a need to know



Safety Issues
• OSHA requires employers to provide a safe 

working environment

– In a prior directive, OSHA stated it would 
not conduct inspections of employees’ 
home offices, nor would it hold 
employers liable for employees’ home 
offices

– Best Practice: Have teleworker do a 
Home Safety Checklist



OSHA 
and COVID-19

OSHA does not have a specific standard for infectious diseases
like COVID-19

• OSHA’s General Duty Clause applies: Requires employers to
provide a workplace free from recognized hazards that are
causing or likely to cause death or serious physical harm



Advise Employees 
to Minimize Risk

• Proper hand washing with soap and water (20-second rule)

or disinfection with hand sanitizer (60% alcohol or greater)

• Social distancing in the workplace using the 6-foot rule (as to

non-family members at home office)

• Advise employees not to touch eyes, nose, mouth with

unwashed hands

• Follow CDC Guidelines



Provide Safe Equipment

Per OSHA, Employers are responsible for hazards in a
home work site caused by materials, equipment, or
work processes which the employer provides or
requires to be used in an employee's home



Worker’s Compensation

• Eligibility for workers’ compensation
benefits varies by state, but may apply to
teleworkers

– Generally, workers’ compensation
benefits will apply if the employee suffers
an injury or occupational illness during
the course and scope of employment

– Non-subscriber’s may be liable if an
employee suffers an injury or illness
during the course and scope of
employment due to the employer’s
negligence



Safeguard Employer’s Property & 
Confidential Information

• Require employees to keep equipment in a safe place
and maintain the confidentiality of the employer’s trade
secrets and other confidential information

– Separate workspace; ideally a room that can be locked

– Locked files for paper documents or other items

– Keep others out

– Do not leave lap top in car, with another person, etc.

– Comply with company policies on confidentiality



• Employers must work with IT to ensure laptops and
other remote devices are secure

• Instruct employees to comply with all policies on
use of employer computers and other electronic
systems

– Devices are password protected

– Other applications have different passwords

– Do not use public Wi-Fi

– Turn off smart speakers or other listening devices

– Be mindful of hackers and scammers

– Report any suspected breach immediately

Cybersecurity



Managing A Remote 
Workforce

• Be available

• Create a sense of community

• Set clear, roles and responsibilities

– Communicate overall company and team 
goals

– Re-evaluate your objectives 

• Don’t micromanage

• Establish professional trust and flexibility

• Emphasize work/life balance

• Encourage healthy conflict and 
communication



Managing A Remote 
Workforce

• Check in on your employees 

• Be flexible, balance schedule interruptions

• Have regular 1:1 meetings, do not cancel

• Give employees help when they need it

• Be authentic and engage

• Learn together

• When reviewing performance, take into 

consideration limitations on telecommuting



Communication

• Create open, clear channels of communication

• Use technology (Microsoft Teams, Slack, Google
Hangout, Zoom, etc.)

• Mirror your company culture

• Team’s preferred communication method (Email,
text, chat, phone, video conferencing, etc.)

• Team’s preferred communication time and
frequency

– Regular meetings, ad hoc

– Certain days or times—don’t forget to adjust for 
time zones!



Communication

• Have a documented process or 
communication turnaround time

• Plan more time for conference calls (add 
socializing) 

• Share calendars

• Be kind and understanding



Participation

• Pair them with WFH mentors

• Send out materials in advance for video
meetings

• Pair up co-workers to collaborate

– Online white boards, Google Docs,
Slack, video conference

• Use video more than ever

– Regular meetings

– Baby showers, birthdays

– Team virtual lunches

– Hat Day, Home Office Tours, Co-Worker
Intros (four legged and otherwise)



Appreciation

• Thank them for their flexibility

• Thank their family who is also sacrificing routine as 
well

• Send a note via email (or mail if possible)

• Just like you would in a physical workplace, 
individualize the recognition

– Determine what recognition will motivate an 
employee

– Requires greater intentionality



Managing Change

• Identify what will change

• Gain buy-in

• Create a roadmap

• Communicate

• Monitor and manage challenges and issues

• Celebrate success

• Continuously review and improve your approach



• Remote work practices today will shape company’s
future best practices

• “The World’s Largest Work-From-Home Experiment”

• Set expectations about how remote work will work
but let them know things will evolve

• Get feedback from the team and course correct

Final Thoughts



Wrap Up

• Understand your legal obligations and 
considerations

• Update or create a policy/guidelines - leave room 
for adjustments as needed

• Consider the needs of the team and the company’s 
culture

• Proactively manage the change



Thank You 

Laura Calhoun

(469) 287-3955

lcalhoun@clarkhill.com

Kristin Baker

(313) 309-9488

kbaker@hr-aa.com

Michele Hanson

(248) 767-9258

mhanson@hr-aa.com

To help provide perspective and education on 
COVID-19, Clark Hill attorneys have produced 
several pieces of thought leadership to assist 
clients and colleagues through this difficult 

and rapidly-changing time. 

Please visit www.clarkhill.com/pages/covid-19 
for access a wide range of resources related 

to coronavirus.



Legal Disclaimer

This document is not intended to give legal advice. It is comprised of general information. 
Employers facing specific issues should seek the assistance of an attorney.
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