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Building an Alliance

By Mark Neeb

G
reetings all! Helping Members Succeed is more than just a mantra at ACA 

International. We really do ask ourselves, “How does this help members succeed?” every 

time we consider a signifi cant decision. I thought I would summarize our Alliance ACA 

program for you in this column because each time you take advantage of a program off ered by 

ACA, your bottom line is positively impacted. 

I also want to highlight a recent addition that will put money in your pocket. You read that right. 

You don’t need to buy anything but rather will get money sent to you. Read on for more details. 

We’re excited to announce a new Alliance ACA program with DCap Claims. Th is program will 

allow you to fi le a claim against a $5.4 billion antitrust settlement awarded by Visa-Mastercard. 

Transactions that occurred between Jan. 1, 2004, and Jan. 25, 2019, are eligible and equate to a 

refund of a portion of the credit card interchange fees you’ve been paying all this time. 

In order to receive a refund, you must fi le 

a claim, and DCap Claims can help members 

with  that process. Th ey are the premiere claims 

fi ler and will assist ACA members every step 

of the way and see to it that the claims get paid 

by fi ling your claim, communicating with the 

claims administrator and class counsel and 

completing the process through payment. 

DCap Claims works on a contingent basis so 

there is no risk to ACA  members, and they have 

successfully claimed over $200 million for their 

clients in other vertical markets. Who wouldn’t want to fi le a claim? It’s quick and easy and the hard 

work will be done for you. Visit https://www.acainternational.org/alliance for more information and  to 

get the refund you deserve. Don’t let another business take your share of this settlement.

And just as a recap, Alliance ACA includes the other following programs: ABC 

Communications/Vonage, Agility Recovery, AON, Collectors Insurance Agency, CT Corp, 

Johnson-Anderson, PPE Warrior, Staples and UPS. If you aren’t using these programs, chances 

are you’re paying too much for these products and services. ACA has negotiated signifi cant price 

reductions, so take advantage if you aren’t already doing so.  

“If you aren’t using these 

programs, chances are 

you’re paying too much 

for these products 

and services.”

Philadelphia Office
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INDUSTRY NEWS

ACHIEVEMENT

Navient Recognized for Supporting 

Military Members and Their Spouses

N
avient, an ACA International member company in Wilmington, Delaware, earned 

the 2021 Gold Military Friendly Employer designation as well as the Military Spouse 

Friendly Employer designation from VIQTORY, publisher of G.I. Jobs and Military 

Spouse Magazine. It was the 7th consecutive year Navient has been recognized by the 

publisher for its support of the military.

Navient provides veterans with employment opportunities, offers mentoring and 

development, and raises funds and awareness for veterans.

• Navient attends several hiring events to reach job-seeking veterans and is a member of 

the Veteran Jobs Mission, a coalition of companies committed to hiring U.S. military 

veterans and military spouses.

• Navient’s Military Benefits team helps service members and their families understand 

their student loan benefits and options.

• The employee-led Veterans Resource Group provides recognition, mentoring and 

resources to employees and families connected to the military. Veterans can take 

advantage of military leave benefits, job-based training, tuition reimbursement and 

various development programs.

• Through partners and employees, Navient supports community groups that provide care 

and resources to service members and veterans.

Since 2003, the Military Friendly Employers list has come to set the standard for 

organizations that provide the best opportunities for veterans and their spouses, according 

to a news release from Navient. The list is created each year based on research using public 

data sources for more than 8,800 employers nationwide, input from employed veterans and 

responses to a comprehensive employer-submitted survey.  
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INDUSTRY NEWS 

CFPB Taskforce Releases 100 Recommendations  

for Consumer Financial Protection

T
he Consumer Financial Protection 

Bureau Taskforce on Federal 

Consumer Financial Law released 

a two-part report in January with 

recommendations for consumer protection 

and regulatory certainty.

The report consists of approximately 100 

recommendations to the bureau, Congress 

and state and federal regulators, including 

recommendations that reflect preventing 

regulation by enforcement.  

The five-member task force includes 

representation from attorneys, former 

regulators and academic leaders. Jean 

Noonan, a partner at Hudson Cook in 

Washington, D.C., which has an ACA 

International member office in Maryland, 

serves on the task force.

Chair of the task force, Todd J. Zywicki, 

professor of law at George Mason University 

(GMU) Antonin Scalia Law School, senior 

fellow of the Cato Institute, and former 

executive director of the GMU Law and 

Economics Center, presented the themes 

covered by the task force in the report:

• Inclusion and access in the financial 

system and regulatory barriers that 

might be obstacles to greater financial 

inclusion;

• Financial harm, including minimizing 

consumer harm and maximizing 

consumer welfare, and;

• Modernizing the consumer financial 

protection system.

The task force’s recommendations, in  

no particular order, according to the  

CFPB, include:

• Authorize the bureau to issue licenses 

to non-depository institutions that 

provide lending, money transmission 

and payments services;

• Expand access to the payment system 

by unbanked and underbanked 

consumers and ensure consistent 

treatment by applying the same rules to 

similar financial products;

• Identify competitive barriers and 

make appropriate recommendations 

to policymakers and regulators for 

expanding access to the payments 

systems by non-bank providers;

• Research and develop policies to 

address problems of financial inclusion 

in rural communities;

• Facilitate creditor access to immigrants’ 

credit information prior to their arrival 

in the United States in order to use that 

information in credit decisions;

• Research consumer reporting issues 

that arise in connection with a 

consumer’s bankruptcy;

• Consider the benefits and costs of 

preempting state law where conflicts 

can impede the provision of valuable 

products and services, such as the 

regulation of FinTech companies 

engaged in money transmission;

• Identify opportunities to coordinate 

regulatory efforts. For example, the 

bureau and prudential regulators 

should eliminate overlapping 

examination subject areas and 

reconcile inconsistent examination 

standards that unnecessarily  

expend multiple resources and  

can cause confusion;

• Continue to increase dialogue with state 

regulators to bridge knowledge gaps 

and streamline regulation;

• Work with other agencies to create 

a unified regulatory regime for new 

and innovative technologies providing 

services similar to banks;

• Establish independent review of the 

bureau’s regulatory cost-benefit analyses 

by staffing an office of cost-benefit analysis 

at the Bureau and/or by submitting its 

analyses to OIRA for review;

• Evaluate any positive or negative effect 

on inclusion as part of the bureau’s cost-

benefit analyses as appropriate;

• Exercise caution (a recommendation for 

the bureau, Congress, and other federal 

and state regulators) in restricting the 

use of nonfinancial alternative data, 

which can be very useful indicators  

of creditworthiness.

• Clarify the obligations of CRAs and 

furnishers with respect to disputes under 

the Fair Credit Reporting Act; and

• Assess periodically the accuracy  

and completeness of consumer  

credit reports.  



8 ACAINTERNATIONAL.ORG

INDUSTRYNEWS

SPREAD 

THE 

WORD
Have some community 

outreach news you’d like 

to share? Tell us about it at 

comm@acainternational.org.

Brandon Faicco was 

promoted to support 

supervisor at Arbeit.

A Roundup of Leadership Changes in 

the Accounts Receivable Management Industry

Le’nore A. Caldwell

is the new manager 

of audits at Spring 

Oaks Capital LLC. 

Jessica Hearn

was promoted to 

CEO and owner at 

Universal Fidelity LP.

Charles Pona is 

the new fi rmwide 

managing partner at 

Weltman, Weinberg 

& Reis Co., LPA.

Macey L. Muller is 

a new attorney with 

Moss & Barnett’s 

multifamily and 

commercial real 

estate fi nance and 

real estate teams.

Megan J. Renslow 

is a new attorney 

with the litigation 

team focused on 

commercial litigation 

disputes at Moss & 

Barnett.

Send your executive leadership news to comm@acainternational.org.

ON THE MOVE

COMMUNITY

Merchants Credit 

Association 

Donation Provides 

Meals in Local 

Community

T
he 2020 Merchants Credit 

Association food drive was a 

signifi cant success thanks to 

donations from the team at the ACA 

International member company’s offi  ce 

in Redmond, Washington. 

Th e company donated enough food to 

provide 5,250 meals to Food Lifeline, 

a foodbank organization serving 

western Washington.   
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After the work-from-home 
shift last year, in addition to 
all-staff monthly meetings, 
which of course are online 
now, we started doing 
regular, 15-minute meetings 
for just the vice presidents. 
I feel like we’re much 
more in touch with each 
other during these shorter 
meetings because we’re not 
waiting a month to discuss 
issues and brainstorm. 
Instead of putting out fi res 
we are fi xing things before 
the fi re ignites. We’ve been 
very good at keeping them 
short and useful. We have 
an agenda and action 
items so we stay on task, 
and I think it’s worked out 
well. When you are face to 
face, an hour-long meeting 
can easily become an 
hour and a half. But when 
you are on Zoom, it saves 
time because we all have 
our computers in front of 
us and can easily refer to 
documents to show the 
whole group. 

- Irene Hoheusle, Account 
Recovery Specialists Inc.

FIRST-PERSON

...LIKE QUICK 

MANAGEMENT 

CHECK-INS

JANE PANG

Jane Pang, who was vice president-

secretary of Pacifi c Collections in 

Honolulu, died Dec. 15, 2020, at the 

age of 79.

Pang is survived by her husband, 

Franklin Pang, who also worked at 

Pacifi c Collections; son Mark Pang; 

sisters Coleen Hatashita and Joy 

Matsumura; and brother Brian Hirota, 

according to a profi le on Pang in the 

Honolulu Star Advertiser. Read it here:

http://bit.ly/janepang.

EDWIN S. BURTIS

ACA International member Edwin S. Burtis 

died Dec. 28, 2020, at the age of 90. 

Burtis, IFCCE, was employed by 

Merchants’ Credit Guide Company in 

Chicago from 1958 until his retirement 

at age 80. He was the legislative chair for 

the Illinois Collectors Association for 

many years. 

He co-authored the Illinois Collection 

Agency Act that passed in 1979 and 

served as chairman for the Collection 

Agency Licensing and Disciplinary 

Board for the state of Illinois for 

15 years. 

Burtis earned his International 

Fellowship of Certifi ed Collectors 

designation in 1985 and received 

ACA’s Unit Leader of the Year Award

 in 1989. 

Burtis is survived by his sister Carol 

Watkins and children Cleo Burtis (Jim 

Comerford), Catherine Hart (Jeff ), Daniel 

Burtis and Paul Burtis (Jane Dell). 

ACA International Obituaries

COMMUNITY

Participate 

in Coin Collectors 

Challenge MoChallenge MonthChallenge Mo

G
et ready . Collectors et ready . Collectors et ready . Collectors 

Challenge, which Challenge, which Challenge, which 

encourages employees encourages employees encourages employees 

to have fun while raising to have fun while raising to have fun while raising 

money to support the ACA money to support the ACA money to support the ACA 

International Education 

Foundation’s initiatives, 

kicks off  on April 1. For 

more information and to 

download the Collectors download the Collectors 

Challenge Toolkit, visit Challenge Toolkit, visit Challenge Toolkit, visit 

www.acainternational.org/www.acainternational.org/www.acainternational.org/

about/collectors-challengeabout/collectors-challenge

Challenge Month

encourages employees 
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FYI

Source: Employee Benefi t Research InstituteSource: TransUnion

Source: TransUnion Financial Hardship Study, Sept. 30, 2020

LOANS

CONSUMERS SEEK OUT LOAN ACCOMMODATIONS

A recent TransUnion study noted that while “the CARES Act mandated that forbearance 

programs be offered for a wide swath of mortgages and federal student loans, many 

lenders and billers proactively offered their own accommodations to consumers in need. 

A signifi cant share of consumers report having a loan or other fi nancial obligation in some 
sort of accommodation.”

Loans/bills enrolled in fi nancial accommodation (among those with fi nancial product) 

HR

EMPLOYERS’ ACTIONS SINCE THE START OF THE PANDEMIC

The Employee Benefi t Research Institute’s 2020 Workplace Wellness Survey 
asked 1,028 American workers ages 21-64 how the COVID-19 pandemic 

changed their workplace benefi ts or employment status. The survey found 
that since the start of the COVID-19 pandemic, employers have most 

frequently furloughed or laid-off workers, promoted telemedicine benefi ts 
and increased leave availability.

DEBT

SHARE OF COLLECTION FIRMS 

THAT ENGAGE WITH DEBT 

SETTLEMENT COMPANIES

Did your company work accounts in 

the last 12 months that were enrolled 

in a debt settlement program? 

RECREATION

The amount of 

money people 

spent on golf 

equipment in 

July 2020—an 

all-time high.

$388.6 
MILLION

33%
Medical 

bills

19%
Mortgage

16%
Credit
card

11%
Auto 
loan

10%
Personal 

loan

9%
Private 

student loan

Source: Golf Datatech

45%55%

NoYes

26%

18%

17%

15%

14%

14%

Furloughed or laid-off workers.

Added or promoted telemedicine benefi ts.

Increased PTO, vacation or sick leave availability.

Added or promoted mental health benefi ts.

Reduced pay for all or some workers, 
excluding executives.

Reduced contributions to or stopped making 

contributions to retirement plans.
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Keep Moving Forward

How to get ready for the CFPB’s rule  for the debt collection industry.

By Angela Czerlanis

H
ere in Minnesota, where ACA 

International is based, we say there 

are two seasons: winter and road 

construction. Before the COVID-19 work-

from-home transition, when the commute 

to work was a snarled mess, everyone 

needed a Plan A, Plan B and a Plan OMG: 

How do I get off  at the next exit so I can 

keep moving?! 

You had to have your maps cued up for 

alternate routes. When those didn’t work, 

some people just drove onto the shoulder 

and implemented Plan OMG. Just keep 

going, right?

Just as Minnesota drivers will continue to 

change routes, collection agencies’ familiar 

routines are going to change with the new 

requirements in Regulation F of the Fair 

Debt Collection Practices Act. Th e new rule 

was released in two parts in October and 

December 2020. Th e Consumer Financial 

Protection Bureau has given us nearly a 

year to get ready. Everything becomes 

eff ective Nov. 30, 2021. 

ACA is updating its education. Your 

compliance and training teams are building 

the alternate routes for you now. Th e 

most important thing is to follow the new 

directions and not “drive on the shoulder.” 

Here are three big detour signs to learn and 

plan for in the next eight months.

DEFINITION OF ‘CONSUMER’

Deceased consumers leaving debts behind are 

now included in the defi nition of “consumer.” 

Th is means when you have an account where 

the consumer has died, you will need to 

determine if a survivor can work with you 

to resolve the debt. Th e FDCPA allows debt 

collectors to communicate with certain 

family members and legal representatives. 

Remember, you cannot demand payment 

from these folks. Th e payment must come 

from the deceased consumer’s assets.

LIMITED CONTENT VOICE MAIL 

Leaving voicemail messages can sometimes 

lead to third-party disclosure. To help 

us reach consumers and protect the 

consumer’s privacy, the CFPB has designed 

a script template called “Limited Content.” 

Th ere are certain things that we will be able 

to say but nothing more. Your company 

may change its name to an acronym or 

abbreviation that does not indicate debt 

collection. Follow your new script exactly 

and practice it until it becomes familiar 

and routine for you. Do not add or change 

anything in your new script without your 

manager’s approval.

FREQUENCY

Th e new rule says that a debt collector 

cannot call a consumer more than seven 

times in a seven day consecutive period for 

each debt. Aft er having a conversation with 

a consumer about a particular debt, the debt 

collector cannot call the consumer again 

about that debt for seven consecutive days. 

If you’re thinking, “What if…” you’re not 

alone! Th ere are a lot of complicated issues 

with this new rule and as such, it’s important 

to rely on your compliance and training 

team for guidance. Dialing systems will help. 

Keep accurate notes for each call. Remember 

to indicate any requests from the consumer 

to contact them in a diff erent way or at a 

more convenient time or place.

Th e entire ACA team is excited to prepare 

members for these historical changes to 

the FDCPA. Set your coordinates for ACA 

Education and Events for new lessons 

on how to prepare for the rules. Visit 

acainternational.org/events for Core classes, 

Hot Topics, ACA Huddles and more to keep 

you moving forward in 2021.  

Angela Czerlanis is ACA International’s 

learning and development specialist.
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Text Messaging

THE YEAR OF

How ACA International 
member companies are 

approaching text messaging 
under the new CFPB rule.
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A
s the Consumer Financial 

Protection Bureau developed its 

rule for debt collection practices 

over the past seven years, stakeholders 

anxiously awaited the bureau’s formal 

guidance for collection agencies’ use 

of modern communication methods, 

including text messaging. 

Communication has radically changed 

since Congress enacted the Fair Debt 

Collection Practices Act in 1977. 

Reliance on landlines and physical mail 

has faded, but the statutes governing 

communication between collectors and 

consumers has remained stagnant.

“Debt collectors and consumers have 

been trapped in a time warp,” former 

CFPB Director Kathy Kraninger wrote 

in an Oct. 30, 2020, blog post. “� ey 

have been required to communicate with 

each other under standards Congress 

enacted in 1977. Until now. Today, the 

Consumer Financial Protection Bureau 

is issuing a fi nal rule that provides clear 

consumer rights and limitations for debt 

collectors on using modern technologies 

to communicate with each other.”

Consumers have increasingly turned 

to texting to communicate with other 

individuals and with businesses, but 

most collection agencies have hesitated 

to implement texting practices without 

regulatory assurance they could do so safely.  

“Until now, text messaging has felt taboo 

for the collection industry,” said Ontario 

Systems Director of Product Management 

Chris Beebe. “� ere’s nothing saying you 

can’t do it, but there’s been little to no case 

law about the practice. Agencies have been 
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hesitant to jump in without guidance saying 

what they can and can’t do.”  

Fortunately, the CFPB rule, published 

on Oct. 30, 2020, finally provides such 

guidance and clarity for collectors 

wanting to communicate with consumers 

via text message.

Signifi cant CFPB provisions regarding 

collection agency text messaging include:

• Collectors may communicate with 

consumers via text message if they have 

express or implied consent and have 

taken specifi c steps to ensure telephone 

numbers used for texting remain 

assigned to the consumers.

• Collectors must provide a clear, 

conspicuous statement describing a 

simple, reasonable opt-out method. 

• � e FDCPA’s provisions prohibiting 

communication at inconvenient times 

or places applies not only to phone calls 

but also to email and text messages. 

• Collectors should analyze their 

collective communications to 

consumers via all channels—telephone, 

email and text message—to ensure such 

combined contact does not constitute 

harassment, oppression or abuse.

There’s little question that consumers 

increasingly prefer communication via 

text message over telephone, and the 

new rule provides much-needed clarity 

about how agencies can safely text. 

The collection industry’s adoption of 

messaging protocols is poised to increase 

as the rule’s effective date of Nov. 30, 

2021, approaches.

“I think 2021 will be the year agencies get 

the technology, adapt it and have it ready, 

and 2022 will be the year they really dive in 

and start using it,” Beebe said. 

Capital Collection Management (CCM) 

has used text messaging for its commercial 

accounts since 2013 and is preparing to 

implement it for consumer debt as well. 

“We want to be able to communicate 

with consumers using their channel 

of preference,” said CCM CEO Jacob 

Corlyon. “Because consumers want 

communication by text message, we 

would use it regardless of the CFPB rule. 

However, the CFPB adding clarity and 

giving definition around the practice 

definitely helps.” 

CCM is taking steps to launch its 

consumer text messaging program in 

2021. � is includes shoring up consent 

management policies and procedures 

and educating clients about necessary 

documentation and consent language.

“If a consumer on the frontside 

of a transaction prefers to use SMS, 

there’s no reason why they shouldn’t 

be able to continue using it as their 

preferred contact channel throughout 

the relationship,” Corlyon said. “It’s 

important for creditors to make sure their 

agencies are using similar communication 

technology channels they use on 

the frontside to keep that customer 

engagement piece consistent.” 

TrueAccord communicates with 

consumers primarily by email but also 

uses text messages for some outreach, 

such as sending payment reminders, NSF 

notifications and late-lifecycle engagement 

attempts when other contact methods 

have failed. 

“Text messaging is a growing segment, 

and we’ll likely see that expand exponentially 

in 2021,” said TrueAccord General Counsel 

and Chief Compliance Offi  cer Tim Collins. 

“� ere’s a huge pent-up demand for text 

messaging by consumers. A lot of agencies 

don’t realize that consumers are already 

texting their 800 numbers, but they’re not set 

up to receive those messages.” 

Collins believes agencies that will be 

most successful in the future are those 

that can effectively communicate based on 

consumer preference, whether it’s email, 

text messaging, social media apps or 

another new method that becomes popular 

in the future. Whatever channel is used, 

communication should be as close to real-

time as possible and truly interactive—not 

just one-direction push notifications.

“Most agencies using text messaging 

today are using it only in one direction,” 

Collins said. “� ey send out a message but 

want it to drive an inbound phone call. It 

needs to be two-way. You wouldn’t reach 

out by phone if the person on the other end 

couldn’t immediately respond because that 

would be extremely frustrating. Contacting 

someone by text but not giving them the 

opportunity to respond by text is the same.” 

More than 75% of 
respondents don’t 

answer phone calls 
from anonymous 

numbers.

Nearly 70% would 
prefer an unfamiliar 
company to contact 
them via text rather 
than a phone call.

Almost two-thirds (63%)
of respondents would 

switch to a company that 
offered text messaging 

as a communication 
channel.

More Texting, Less Talking
According to a December 2019 survey of 1,000 

consumers by texting platform Avochato:

75% 70% 63%
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Beebe provides a few tips for agencies 

planning to add text messaging to their 

communication toolbox:

• Be educated. Understand what a 

text is in the context of the applicable 

regulations. Learn about what you 

can and can’t do, and put appropriate 

texting policies in place.

• Evaluate your operations. Know what 

your operation strategy is, what data 

you have supporting that strategy and 

how text messaging fi ts. 

• Defi ne success. Know your goal, 

whether it’s reducing the number 

of agent conversations, reaching 

consumers who won’t speak with 

agents, driving traffi  c to a portal or 

something else. Having a goal in mind 

will help during plan development. 

• Develop and implement a plan.

Know what messages you want to 

convey, understand what mobile 

carriers will allow and develop a plan 

that works within those limits for 

your agency, your clients and their 

customers. 

“� ere’s still a lot of education to be done,” 

Beebe said. “So, I think it will be another 

12-14 months before we see a lot of agencies 

beginning heavy use of text messaging.” 

As with all collection practices, 

documenting and following comprehensive 

policies and procedures is essential when 

implementing text messaging. 

“Nothing is ever going to be perfect, and, 

fortunately, the new rule doesn’t require us to 

be perfect,” said Lauren Burnette, attorney with 

Messer Strickler Ltd. “Make your policies beefy 

and free of anything that could be exploited 

as less than absolutely reasonable. If you’re 

reasonable, you’re able to defend yourself.”

While agencies are likely to embrace the 

CFPB’s guidance expressly allowing text 

messaging, the nature of the technology 

raises some new questions, such as what 

aspects of text messaging could give rise to 

potential third-party disclosure issues.

“We’re used to asking whether you can see 

collection letter text through an envelope 

window,” Burnette said. “We know what an 

envelope is. For a text message, is there an 

envelope? Is it the preview? Is it what you see 

when you view the push notifi cation? Are 

there disclosure issues if the text message is 

read aloud to you?”

Because the CFPB chose not to set specifi c 

numeric guidelines for the frequency and 

quantity of allowable text messages, the 

question of what is reasonable will likely fall 

on the courts. 

“� e bureau is saying you have to look at 

communications in the aggregate,” Burnette 

said. “What’s harassment and what’s 

reasonable are factually specifi c questions. 

� e way this rule will bleed into lawsuits is 

testing the boundaries of what volume of 

text messaging alone and in combination 

with other types of communication 

attempts will be considered harassment.” 

Although some gray areas about the 

use of text messaging still exist, the CFPB 

rule is a huge step forward for collection 

agencies that have hesitated to jump in 

without guidance and for consumers who 

prefer to communicate via text rather than 

by phone. In the months leading to the 

rule’s eff ective date in November, agencies 

can begin taking steps to establish their text 

messaging plan.  

Tim Dressen is a communications consultant 

and former editor of Collector magazine.  

“Most agencies using text messaging today

are using it only in one direction. They send out 

a message but want it to drive an inbound phone 

call. It needs to be two-way.”

1The CFPB rule for debt 

collection practices 

expressly allows for modern 

communication channels, 

including text messaging. 

2 Successful use of 

texting will depend on 

education, planning, goal 

setting and implementation. 

3 Despite signifi cant 
clarity regarding texting 

practices, some gray areas 

remain, which will likely be 

clarifi ed through litigation. 



Plugged
The tsunami of state-level legislation we 

saw last year highlighted the importance of keeping up with state laws and regulations.

By Anne Rosso May

W
hen the New York City 

Department of Consumer Aff airs 

initially—and, some might say, 

quietly—promulgated information about 

its new Foreign Language Services Rules in 

March 2020, it did so just as the COVID-19 

pandemic was cresting in the U.S. and 

everyone was primarily focused on grasping 

the reality of the crisis. 

� e rules would have a signifi cant impact 

on how accounts receivable management 

companies communicate with New 

York City consumers. Considering the 

circumstances, the legislation might have 

fl own under the radar if it hadn’t been for 

the attentiveness of the New York State 

Collectors Association. � anks to its strong 

relationships with external groups, it didn’t 

take long for emails about the rulemaking 

to start circulating. Once tipped off , ACA 

International members sprang into action.

“As rules like this are being proposed, 

the earlier you learn about them, the better 

chance there is to get a seat at the table 

to impact the final rule,” said Matthew B. 

Corwin, partner at Hinshaw & Culbertson 

LLP. “When members learn about rules 

during the proposal period, it allows us to 

solicit input and feedback on the rule from 

those who it is going to affect most and 

then try to effectuate positive change in 

the final rule.”

Keeping up with legal changes at the state 

and city level can be challenging, especially 

in the current environment. In 2020, ACA 

and its 36 state and regional units tracked 

more than 900 state-level bills and more 

than 1,300 executive orders and dozens of 

emergency regulations on state closures and 

requirements for employers and agencies 

licensed in the industry, according to 

Andrew Madden, ACA’s vice president of 

state government and unit aff airs. � at’s a 

signifi cant uptick from the activity we saw 

in 2019, when ACA tracked and worked on 

640 state-level bills and only a handful of 

executive orders related to natural disasters.

Paying close attention to the regulatory 

goings on at the state level can improve 

your business operations while preventing 

costly mistakes. As Corwin pointed out, city 

and state rules for the ARM industry o� en 

come with arduous compliance burdens 

that require careful planning and strategic 

thinking, so the sooner you know about 

them, the better. 

“Like any other business operation, the 

longer the ramp up, the more effi  cient the 

rollout can be from a compliance and cost 

standpoint,” he said. “� ings done at the 

last minute tend to be more expensive than 

things that are done thoughtfully.”

Another incentive to actively keep up with 

state rules and regulations? Failure to comply 
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with a state law can result in liability under 

various federal statutes, including the Fair 

Debt Collection Practices Act.

Start by putting yourself in a position 

to receive the latest regulatory news and 

information. For many association members, 

that means maintaining a close connection 

with their state or regional ACA unit.

Ryan Matrisch, director of business 

development for Pro Com Services of 

Illinois Inc., said that his company relies 

on the Great Lakes Credit and Collection 

Association (GLCCA) to help them stay on 

top of state regulations. “� at’s where we get 

the majority of our information, along with 

ACA,” he said. 

� e GLCCA represents Illinois, Minnesota 

and Wisconsin, giving members state-specifi c 

insight into not only what’s in place now, but 

what could be on the horizon.

ACA Resources
to Help You Keep Up with State Regs

Get Involved in Your State or Regional Unit
Find your unit and learn more: www.acainternational.org/units

ACA’s Guide to State Collection Laws & Practices 
Minimize your liability with a subscription to this guide, available in 
print or electronic format with email monthly updates:
www.acainternational.org/shop

COVID-19 State Updates Chart
Up-to-date state law information to help you adapt: 
www.acainternational.org/about/covid-19#chartedstateupdates

ACA SearchPoint 
Dive into ACA SearchPoint documents on state laws: 
www.acainternational.org/searchpoint

ACA Daily
Subscribe to get daily news updates: 
www.acainternational.org/news/aca-daily

FIRST PERSON

Advocating for Change in 2021: It Takes a Village
By Irene Hoheusle, IFCCE, CCCO

To be a part of the big picture, we must consistently stay involved 

in national and state legislative issues that aff ect not only the 

debt collection industry, but also our consumers and our 

clients. Knowing where to concentrate grassroots eff orts and what 

to fi ght to change—or not change—is diffi  cult, especially during the 

COVID-19 pandemic. 

Some regulators and government offi  cials have 

tried to combine existing proposals that lacked support before 

the COVID-19 pandemic with a new bill or rule. Some have 

succeeded, and there will be more to come in 2021. 

For example, consider those of us that collect medical debt. Our 

health care clients, though essential workers, have been faced with 

huge expenses during the pandemic. If consumers’ medical debt is 

forgiven through legislation or executive orders, it will be even more 

crucial for those clients and their third-party agencies to be able 

to work with consumers who can aff ord to pay unresolved accounts. 

Smaller critical-access hospitals and doctor offi  ces with limited 

room and limited income, or those in rural areas helping COVID-19 

patients, are especially in need. If we are unable to eff ectively collect 

for these clients due to regulations or legislation passed this year, 

it will aff ect all consumers. Other groups face similar fears, such as 

restaurants and entertainment venues, among others.  

ACA International’s advocacy team works diligently 

to help ensure we do not end up with our hands tied and our 

businesses put in danger when the dust settles. We should make it 

our priority, as ACA members, to be a part of grassroots eff orts on 

issues that aff ect the ARM industry. � ere is power in numbers. 

Informing your state legislators about the top issues that aff ect your 

business is one way to encourage them to make changes at the state 

or federal level. � e only way they will understand the truth of the 

situation is through our eff orts to educate them about the impact of 

their decisions. It’s our responsibility to help with the eff ort 

to stop bad legislation that will injure our clients, our industry and 

eventually the consumer.   

With the new administration, we face more change. � is is the 

time to educate lawmakers and regulators and establish relationships 

with state representatives so that you are respected and heard. Invite 

your legislators to visit your offi  ce in person if possible or schedule a 

virtual meeting so they can see the real people who work hard every 

day. If you are not sure what to say, contact ACA for information and 

advice. We can do this. A� er all, it takes a village!

Irene Hoheusle is vice president of collections and education at 

Account Recovery Specialists Inc.

Ready to advocate for your business? Visit ACA’s Advocacy Resource Center at 
www.acainternational.org/advocacy/advocacy-resources.
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1 Maintain a close 

connection with your state 

or regional ACA unit.

2 Regulatory websites 

and social media feeds, 

industry publications, peer 

groups, association seminars 

and networking events can 

help you stay plugged into the 

latest news.

3 Track state regulatory 

changes in a spreadsheet 

or via your CMS and assess 

how they impact your 

operations.

“A lot of times we hear about things that 

don’t necessarily have a direct impact on our 

business in Illinois, but for instance maybe folks 

in Wisconsin are saying, ‘� is is what we’re 

dealing with; watch out for this issue because 

it might be coming to your state,’” Matrisch 

said. “We can all learn from each other.” 

Regulatory websites and social media 

feeds, industry publications, peer groups, 

association seminars and networking 

events can also help you stay attuned to the 

latest news. � e ACA Huddle, the online 

education series launched last spring during 

peak coronavirus panic, has evolved into 

a weekly update on current events that 

helps members stay connected to critical 

regulatory and business issues.

“I listen to all the ACA Huddles, and every 

week I hear something important that sticks 

with me,” said Irene Hoheusle, IFCCE, CCCO, 

vice president of collections and education at 

Account Recovery Specialists Inc. “I send an 

email out a� erward to all the other people on 

our strategic team, basically our owners, vice 

presidents and our corporate attorneys, 

and I give them an update each week on 

what was said. � at’s how we get a lot of 

our information as far as what’s going on in 

other states. What happens in one state does 

o� en bleed into other states, so we want to be 

prepared.”

Rodney Meeks, CEO at Credit Consulting 

Services Inc., also cited his active 

involvement in ACA as the principal way 

he stays keyed into state news. Not only 

does he get information from ACA and the 

California Association of Collectors Inc., 

but he also gets the inside scoop through his 

positions of leadership on federal and state 

government aff airs committees.

But receiving all this information 

can sometimes feel like drinking from a 

fi rehose. It can be diffi  cult to fi nd the most 

effi  cient way to track each piece of relevant 

information and assess how it impacts your 

operations so you can create appropriate 

internal policies and procedures.

Matrisch and the Pro Com Services of 

Illinois management team sort through 

regulations they believe apply to their 

business and then discuss with counsel 

about implementation and required changes. 

Everything is tracked in the company’s 

compliance management system.

For example, in 2020, Illinois rolled 

out a post-judgment interest rate change 

for consumer debt. Pro Com Services of 

Illinois made that change in its CMS and 

communicated the new information to all 

team members. 

“We use a multifunctional compliance 

system that all team members log into so 

they can see changes, and then they have 

to acknowledge that they have gotten that 

information,” Matrisch said.

At Account Recovery Specialists, the 

company’s vice president of operations 

maintains a spreadsheet of state regulatory 

changes, and a� er careful analysis, staff  

members cascade relevant information to the 

appropriate departments.

“� e spreadsheets provide a snapshot so 

we can see what’s going on. Plus, if we have 

to look back at something, we have dates 

in there so we have the historical data,” 

Hoheusle said.

No matter which route you take to track 

them, staying on top of evolving state laws is 

essential to running a compliant business. 

“� is is an industry where things change 

quickly, so you need to have systems and 

methods in place to stay abreast of those 

changes,” Corwin said.

Anne Rosso May is ACA International’s 

communications director and editor-in-chief.

# of State-Level Bills 
Tracked by ACA

2019 2020

640

900+
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If you can’t use your business’s 

legal name, do you need to register 

a trade name for the purpose of 

leaving a limited content message?

By Laura Dadd

CFPB DEBT COLLECTION RULE: 
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W
hen the Consumer Financial Protection 

Bureau’s amendments to Regulation F take 

eff ect on Nov. 30, 2021, a debt collector will be 

able to leave a limited content voicemail message and have 

the benefi t of the safe harbor from inadvertent third-party 

disclosures that the limited content message provides. 

First, a note: � e CFPB has permitted limited content 

messages to be transmitted only in the form of voicemail; 

there’s no such thing as a limited content email message or 

limited content text message. 

To leave a limited content message on a consumer’s 

voicemail, the debt collector will be required to leave its 

business name as part of the limited content message—but 

that business name cannot reveal that the company is in 

the debt collection industry. � e CFPB has not specifi ed 

what words might indicate that a company is in the debt 

collection industry, but it’s safe to assume that if your 

company name includes words like “collection,” “receivable,” 

“acceptance” or “recovery,” you won’t be able to leave a 

limited content message unless you fi nd an alternative 

company name to use for that purpose. 

One way to work with this requirement is to use an 

acronym or some other variation of your company’s name. 

Any name a company uses to identify itself to the public 

other than the company’s legal name would be considered 

a “trade name” (also called a “fi ctitious name” or “doing 

business as” name, i.e., d/b/a or DBA name). 

� e question of whether a debt collector’s trade name 

must be registered with the jurisdictions where the debt 

collector operates is another hurdle for debt collectors 

seeking to use a limited content message. While it remains 

to be seen how courts will come down on this question 

considering the amendments to Regulation F and the 

confl uence with state licensing laws, we can preliminarily 

look to the Fair Debt Collection Practices Act, the Federal 

Trade Commission’s commentary on the FDCPA, existing 

FDCPA case law and existing state law for guidance.

THE FDCPA’S “TRUE NAME” REQUIREMENT

� e inquiry can begin with the plain language of the 

FDCPA, which states in Section 807, codifi ed at 15 U.S.C. 

Section 1692e(14), that it is false or misleading for a debt 

collector to use “any business, company, or organization 

name other than the true name of the debt collector’s 

business, company, or organization.” (Emphasis added.) 

Let’s call this provision the FDCPA’s “true name” 

requirement. 

THE FTC’S 1988 STAFF COMMENTARY

Roughly a decade a� er the FDCPA became law, the FTC 

provided its take on the FDCPA’s true name requirement 
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in its Interpretation Staff  Commentary 

on the FDCPA, 53 FR 50097-02. In that 

document, the FTC stated “[a] debt 

collector may use a name that does not 

misrepresent his identity or deceive the 

consumer. � us, a collector may use its full 

business name, the name under which it 

usually transacts business or a commonly 

used acronym. When the collector uses 

multiple names in its various aff airs, it does 

not violate this subsection if it consistently 

uses the same name when dealing with a 

particular consumer.”

Based on this FTC guidance, it would 

seem that a debt collector can satisfy the 

true name requirement simply by not lying. 

As long as a debt collector regularly uses 

a particular name, that name will satisfy 

the true name requirement. � e core 

inquiry here appears to be whether the 

name misleads the consumer as to the debt 

collector’s identity. Note that the standard 

here is “false, deceptive, or misleading,” not 

“confusing,” as so many plaintiff s’ attorneys 

would like to interpret the statute. 

� e FTC’s staff  commentary does not 

specifi cally address whether a trade name 

must be registered with the state or states 

in which the debt collector operates. Nor 

does it address whether the trade name—

registered or not—needs to appear on a 

debt collector’s license in the states where it 

uses that name (if those states require debt 

collectors to be licensed).

But collection agencies with business 

names that reveal the nature of their business 

have for years used trade names on media 

that may be seen or heard by third parties, 

e.g., on envelopes, caller ID displays and in 

voicemails. 

With that in mind, the CFPB stated 

in its section-by-section analysis to the 

amendments to Regulation F that for 

purposes of leaving a limited content 

message, “the Bureau expects that many debt 

collectors will be able to disclose a business 

name (e.g., a doing business as (d/b/a) name) 

without revealing that they are in the debt 

collection business.”

Remember, the fi nal rule does not address 

whether a trade name needs to be registered 

in order to comply with the requirements for 

limited content messages or other laws.

CASE LAW

Fortunately, although federal statutes and 

regulations do not address whether a debt 

collector’s trade name needs to be registered 

for the debt collector to use that name in 

communications with consumers, federal 

case law provides some guidance. 

Sheriff  v. Gillie – In Sheriff  v. Gillie, the 

consumers alleged that two attorneys hired 

by the Ohio attorney general to collect 

debts owed to the state of Ohio had used 

the Ohio attorney general’s letterhead in 

violation of the true name requirement. By 

contract, the attorneys were required to use 

the Ohio attorney general’s letterhead when 

attempting to collect, and the signature block 

of the letters included the attorneys’ names 

and addresses and the designation “special” 

or “outside” counsel to the state attorney 

general. In addition, the letters identifi ed the 

senders as debt collectors seeking payment 

for debts owed to the state. 

� e district court entered summary 

judgment for the attorneys, fi nding that 

they were protected by the FDCPA’s state 

offi  cer exemption. On appeal, the 6th Circuit 

held that the attorneys were independent 

contractors, not state offi  cers, and remanded 

the case for a jury determination about 

whether the attorney’s use of the Ohio attorney 

general’s letterhead would mislead the least 

sophisticated consumer into believing that 

the attorney general’s offi  ce was collecting the 

debt. Before the district court reviewed the case 

again, however, the Supreme Court granted 

certiorari and took up the case.

In its review, the Supreme Court focused 

on the true name requirement. � e court 

held that regardless of whether the two 

attorneys qualifi ed for the state offi  cer 

exemption, their use of the attorney general’s 

letterhead did not violate the FDCPA’s true 

name requirement. � e late Justice Ruth 

Bader Ginsburg, writing for a unanimous 

court, agreed with Judge Jeff rey Sutton’s 

dissenting opinion in the 6th Circuit: 

“Although the FDCPA does not say what a 

true name is, its import is straight forward: 

A debt collector may not lie about his 

institutional affi  liation.”

While Sheriff  did not directly address 

the use of a debt collector’s use of a trade 

name, the decision’s application is clear for 

those wishing to do so: Where, as in Sheriff , 

a debt collector’s communications with a 

consumer make no attempt to conceal the 

debt collector’s function and do not attempt 

to conceal the debt collector’s identity or 

“lie” about its “institutional affi  liation,” its 

use of a trade name will satisfy the true name 

requirement. 

LEARN MORE
For more information about state requirements for trade names, 
ACA members can review ACA SearchPoint document #2018, 
Use of Aliases, at www.acainternational.org/searchpoint.
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Levins v. Healthcare Revenue Recovery 

Group – In contrast to Sheriff , however, the 

U.S. Court of Appeals for the 3rd Circuit 

found in Levins v. Healthcare Revenue 

Recovery Group, LLC that a debt collector 

that had a registered trade name and, in 

communication with consumers, used an 

abbreviation of that name but apparently 

never did business under the abbreviated 

name could have violated the true name 

requirement. 

In Levins, the consumers received 

several voicemails from the debt collector, 

Healthcare Revenue Recovery Group 

(HRRG), stating: “ARS calling. Please return 

our call at 1-800-694-3048. ARS is a debt 

collector. � is is an attempt to collect a debt. 

Any information obtained will be used for 

that purpose. Again, our number is 1-800-

694-3048. Visit us at www.arspayment.com.” 

� e name “ARS” was an abbreviation of 

HRRG’s registered trade name, ARS Account 

Resolution Services.

� e consumers alleged that HRRG 

violated the true name requirement by using 

the abbreviated name “ARS” in the voicemail. 

� e district granted HRRG’s motion to 

dismiss, and the consumers appealed.

On appeal, the 3rd Circuit found that the 

complaint stated a plausible claim under 

FDCPA Section 1692e(14). In doing so, 

the court relied on and adopted the FTC’s 

interpretation of the true name requirement 

as stated in the 1988 Interpretation Staff  

Commentary discussed above. In applying 

that standard, the 3rd Circuit found that 

“[n]othing in the information properly 

before [the court] indicates that ‘ARS’ is 

HRRG’s full business name, the name under 

which it usually transacts business, or its 

commonly used acronym.”

� e 3rd Circuit remanded the case 

to the district court. HRRG moved for 

summary judgment, asserting that it 

used the unregistered abbreviation of its 

registered trade name ARS in its course 

of communications with the consumers. 

� e district court denied HRRG’s motion 

for summary judgment, fi nding that “the 

record show[ed] that HRRG sent plaintiff s 

three letters and le�  them fi ve voicemails 

which identifi ed the entity attempting to 

collect plaintiff s’ debt as ‘HRRG’ and made 

no mention of the ARS division. � is use 

of ‘HRRG’ when communicating with 

plaintiff s is plainly inconsistent with HRRG’s 

subsequent use of the name ‘ARS.’”

Notably, at no point in any of the Levins 

decisions did either the district court or 

the circuit court note the general standard 

for the true name requirement set forth in 

Sheriff . Rather, the courts adhered to the 

interpretation off ered by the FTC in 1988 and 

simply found that on the facts placed on the 

record, HRRG had not consistently used the 

abbreviation “ARS” in its communications 

with these (or any) consumers. 

OTHER CASE LAW 

Velez v. Healthcare Revenue Recovery 

Grp., LLC – The complaint did not 

plausibly allege a violation of the true 

name requirement where the debt 

collector had used a trade name—which 

it had not registered in North Carolina 

and which was not “licensed as a 

collection agency in North Carolina”—in 

letters to consumers located in North 

Carolina. The trade name had, however, 

been registered in the debt collector’s 

home state (principal place of business) 

and therefore satisfied the true name 

requirement even for the purposes of its 

communications with North Carolina 

consumers.

Dickenson v. Townside T.V. & 

Appliance, Inc. – In a case mostly about 

a creditor’s liability under the FDCPA 

for attempting to collect a debt in a name 

other than its own, the court applied the 

1988 FTC staff  commentary to the true 

name analysis. � e court found that where 

the creditor had consistently used an 

unregistered trade name in doing business 

with the public and had billed customers, 

including the plaintiff s, using that trade 

name, the creditor had not attempted to 

mislead the consumers into believing that 

a third party was involved in the collection 

of its debts.

Espinal v. Enhanced Recovery Co., 

LLC – Applying the interpretation in the 

1988 FTC staff commentary as adopted 

by the 3rd Circuit, the court found 

that “a debtor’s ability to know what an 

acronym stands for” is not part of the 

true name requirement and that a debt 

collector who registered an abbreviated 

name as an alternate name in collections 

and customer care in the state where the 

FDCPA alleged violation had occurred; 

registered that abbreviated name as a 

trade name both in the state where it 

maintained its principal place of business 

and in its state of incorporation; and 

had regularly used the abbreviated name 

in connection with its debt collection 

services for two decades had established, 

for purposes of summary judgment, that 

it had a commonly used acronym.

APPLICABLE STATE LAW

While the FDCPA generally operates as the 

primary law that regulates debt collection, 

debt collectors must also abide by applicable 

“The fi nal rule does not address whether a 
trade name needs to be registered in order 

to comply with the requirements for limited 

content messages or other laws.”
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state laws. For example, some states do not 

allow debt collectors to conduct collection 

activities using any other name but their 

legal name. 

In addition, some states require a debt 

collector to obtain a license for any name 

they use that is diff erent from the one that 

appears on their license. Others require that 

a debt collector use only the exact agency 

name that appears on the agency’s state 

license (except for skiptracing purposes and 

on the exterior of envelopes). 

For states like these, agencies would 

need to conduct a state-specifi c analysis of 

licensing requirements and other relevant 

state law to determine whether they 

would be able to leave a limited content 

message using a trade name (registered 

or unregistered) that does not appear on 

their debt collection license for the state or 

states in which they seek to leave the limited 

content messages. 

Agencies must keep in mind that even 

if the FDCPA allows the use of acronyms, 

certain states prohibit their usage. � is 

prohibition limits an agency’s ability to 

leave limited content messages if their name 

reveals they are a debt collector.

Debt collectors must also keep in mind that 

not following state licensing requirements 

can lead to unfair, deceptive or abusive acts or 

practices (UDAAP) enforcement by the CFPB. 

Recently, the CFPB entered a consent 

order with RAB Performance Recoveries 

LLC. In the order, the CFPB alleged that 

the debt buyer was not licensed to collect 

debts in Connecticut, New Jersey and 

Rhode Island, but had sent settlement 

offers to consumers and obtained 

judgments against consumers. According 

to the bureau, these actions violated 

Sections 1692e(5),(10) of the FDCPA and 

included false and misleading actions 

that qualified as UDAAP. The debt buyer 

entered into a consent order with the 

CFPB, “without admitting or denying any 

of the findings of fact, conclusions of law, 

or wrongdoing, except that [it] admits the 

facts necessary to establish the Bureau’s 

jurisdiction over [the debt buyer] and the 

subject matter of this action.”

The debt buyer was required to refrain 

from collecting on the subject accounts 

and assisting others to engage in this 

type of conduct. It was also required to 

vacate any judgments not discharged in 

bankruptcy, cease collecting on stipulated 

accounts, and cease any garnishments and 

other post-judgment enforcement activity. 

Finally, the debt buyer had to pay 

$204,000 to the bureau.

Debt collectors and debt 

buyers should both consider this 

consent order as a reminder of the 

importance of licensure and how 

sometimes violations of state laws can 

become violations of federal laws as well. 

BRINGING IT ALL TOGETHER

� e FDCPA does not necessarily require debt 

collectors to register a trade name in order 

to comply with its obligations. It’s clear that 

courts approve of trade names when they’re 

registered where used and that some courts 

have approved of the use of trade names 

registered in the debt collector’s home state—

even if they’re not registered in the state where 

the debt collection communication takes 

place and where state law otherwise requires 

foreign entities to fi le a certifi cate of assumed 

name or similar docket. 

Even if a debt collector does not register 

its trade name, as long as it’s used in the 

normal course of business with the public 

(including with individual consumers) and 

does not misrepresent the debt collector’s 

corporate identity, role in the debt collection 

process or institutional affi  liation, it should 

pass muster under the FDCPA and its true 

name requirement. 

With that in mind, however, if a specifi c 

state’s law bans debt collectors from using any 

name except their legal, registered or licensed 

company name (including trade names), 

debt collectors will probably want to avoid 

using an unregistered or unlicensed trade 

name to prevent unintended state regulatory 

consequences and potential liability under 

applicable state consumer protection laws.

Laura Dadd is ACA International’s 

compliance analyst.

1 The FDCPA does not 

necessarily require debt 

collectors to register a trade 

name in order to comply with 

its obligations.

2 Courts have approved 

of the use of trade 

names registered in the debt 

collector’s home state.

3 Some state laws ban 

debt collectors from 

using any name except their 

legal, registered or licensed 

company name (including 

trade names).

The debt buyer was required to refrain 

from collecting on the subject accounts 

and assisting others to engage in this 

type of conduct. It was also required to 

vacate any judgments not discharged in 

bankruptcy, cease collecting on stipulated 

accounts, and cease any garnishments and 

other post-judgment enforcement activity. 

sometimes violations of state laws can 

become violations of federal laws as well. 

� e FDCPA does not necessarily require debt 

collectors to register a trade name in order 

to comply with its obligations. It’s clear that 

courts approve of trade names when they’re 

registered where used and that some courts 

have approved of the use of trade names 

registered in the debt collector’s home state—

even if they’re not registered in the state where 

the debt collection communication takes 

place and where state law otherwise requires 
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ACA EVENTS & EDUCATION

MARCH
3 & 5: Data Security 1

9:30 a.m. – 11:00 a.m. CST; online training

5: Don’t Miss Out on Found Money

Noon – 1:30 p.m. CST; online training

8, 10 & 12: Trainer Specialist 

Designation Workshop
9:30 a.m. – 11:00 a.m. CST; online training

8 & 9: PCS Express: FDCPA 

Essentials for Collectors 

Noon – 1:30 p.m. CST; online training

10-11: PCS Express: Essential 

Collection Skills and Techniques
Noon – 1:30 p.m. CST; online training

12: Featured Designation 
Chat—Trainer Specialist

1–2 p.m. CST; online training

17-19: Risk Management Fundamentals 
9:30 a.m. – 11:00 a.m. CST; online training

22: Writing Policies and Procedures
9:30 a.m. – 11:00 a.m. CST; online training

24-25: ACA International’s IGNITE

www.acainternational.org/events/ignite

26: Root Cause Analysis 

9:30 a.m. – 11:00 a.m. CST; online training

APRIL
2: Root Cause Analysis 

9:30 a.m. – 11:30 a.m. CST; online training 

5 & 6: PCS Express: FDCPA Essentials 

Noon – 1:30 p.m. CST; online training 

5, 7 & 9: Trainer Specialist 

Designation Workshop 
2:30 p.m. – 4:00 p.m. CST; online training 

7 & 8: PCS Express: Essential 

Collection Skills and Techniques 
Noon – 1:30 p.m. CST; online training

9: Don’t Miss Out on Found Money

Noon – 1:30 p.m. CST; online training

22: ACA International’s Washington 
Insights Virtual Fly-In
www.acainternational.org/events/

washingtoninsights2021

MAY
12-14: Great Lakes Credit and 
Collection Association Annual Meeting
Th e Westin O’Hare, Rosemont, Ill.;

info@glcca.org

19-21: Michigan Association of 
Collections Agencies Annual Meeting
Mackinac Island, Mich.; 

matt.moskowitz@americanprofi t.net

JUNE
24-26: Associated Collection 

Agencies Annual Convention
Th e Steamboat Grand Resort; Steamboat 

Springs, Colo.; acaco-wy@comcast.net

JULY 
28-30: ACA International’s 

Annual Convention & Expo

SEPTEMBER
13-1 4: 2021 Northeast Debt 

Collection Conference

Caesars; Atlantic City, N.J.; 

nysca88@yahoo.com

OCTOBER
6-8: Florida Collectors Association 

Annual Conference

Hyatt Regency Sarasota, Sarasota, Fla.; 

executive_director@fl coll.org 

Events subject to change. For up-to-date information or to register, 

visit www.acainternational.org/events.

ACA Designation

EXPRESSEXPRESS

Earn a full designation

through live sessions 

in weeks, not years!

Max = 2 Months!

www.acainternational.org/education



29COLLECTOR 03.21

HONOR ROLL

ACA EVENTS & EDUCATION

Recent ACA Events & Education Designation Recipients  
ACA International offers both 
collector-level training as well 
as opportunities to achieve 
higher-level professional 
designations. These designations 
are earned by individuals who 
have completed ACA’s prescribed 
coursework and passed the fi nal 
exam. For more information, 
visit acainternational.org/education.

HCM®–HEALTHCARE COLLECTION 

MANAGEMENT® DESIGNATION 
Georgia—Wendee Bickford   

PCS®–PROFESSIONAL COLLECTION 

SPECIALIST® CERTIFICATES  
Alliance CAS, LLC,

Dania Beach, Fla.: 6 collectors

Bank of North Dakota,

Bismarck, N.D.: 1 collector

Capital Collection Management, LLC, 

Syracuse, N.Y.: 1 collector

CCRSI, 

Jasper, Ala.: 1 collector

Commercial Collection Corp. of NY, 

Tonawanda, N.Y.: 1 collector

Darnel Quick Recovery Inc.,

Covington, Ga.: 1 collector

Delta Outsource Group Inc.,

O’Fallon, Mo.: 1 collector

Dovenmuehle Mortgage Inc., 

Lake Zurich, Ill.: 20 collectors

Express Collections, 

Rapid City, S.D.: 1 collector

I.Q. Data International Inc.,

Bothell, Wash.: 6 collectors

Mnet Financial Inc., 

Aliso Viejo, Calif.: 1 collector

Source Receivables Management, LLC, 

Greensboro, N.C.: 1 collector

Th e CBE Group Inc.,

Cedar Falls, Iowa: 13 collectors

Wakefi eld & Associates Inc., 

Knoxville, Tenn.: 7 collectors

Welk Hospitality Group Inc., 

San Marcos, Calif.: 1 collector

Wilber & Associates,

Normal, Ill.: 3 collectors

Calling All Writers! 
Collector magazine invites credit and collection professionals of all levels into 

a community of experts who share their hard-won experience through 

in-depth process and data-driven articles.

Send your article pitch or summary to Anne Rosso May at either

» rosso@acainternational.org or

» Anne Rosso May
Collector Magazine
3200 Courthouse Lane
Eagan, MN 55121

We’re accepting articles from our readership.*

*Qualifying participation for the Continuous Service Award
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Increasing Collections with Changing Regulations       

Panel discusses managing remote work and communication options, compliance and regulatory changes.

By Betsy Clarke

A 
panel of industry experts met 

toward the end of 2020 for a 

thoughtful and wide-ranging 

conversation addressing the challenge 

of increasing collections in the midst of 

changing regulations.

Kenneth Burke, director of marketing 

for Text Request, an online text messaging 

service for small businesses, moderated 

a conversation featuring Issa Moe, vice 

president and general counsel for ACA 

International; Mike Bevel, director of 

education for the iA Institute; and Mike 

Gibb, CEO for Canvas Business Media.

Here are some highlights from their 

comments on  last year’s challenges and what 

we might be facing going forward.

REGARDING REMOTE WORK

At the beginning of 2020, working from 

home was an option available to a limited 

number of debt collection agencies. 

When the COVID-19 pandemic caused 

companies to stop on-site operations, 

agencies were suddenly faced with brand-

new obstacles to maintaining profi table 

operations. When some states permitted 

collectors to work from home, this 

impediment became an opportunity:

• Work-from-home options deepened 

the available talent pool because it 

opened employment to people who are 

homebound due to disability.

• While many companies expected 

productivity to go down, it went up. 

Some workers were so grateful to have 

a job, they really focused; some workers 

work better in the isolated environment 

of their home.

• Some states, such as Maryland, are 

loosening up licensing requirements. 

Th ey realize work from home is here 

to stay and they are working to address 

this need.

However, it became more challenging to 

maintain compliance with respect to some 

regulations when employees are working 

from home:

• Your agency must ensure it tracks work 

time accurately, paying correctly for 

any overtime work.

• Managers must ensure employees are 

taking breaks and must also audit 

that recorded work time matches 

collection activity.

• Should your web camera be on 

all the time to monitor staff as 

opposed to just recording calls? 

This practice raises legal issues, 

and you need to consider general 

privacy law as opposed to industry-

specific rules. 

• If you want to use web cameras to 

monitor work activity, make sure 

your work-from-home policies 

address this practice. Managers 
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now have a way to be an uninvited 

guest in employees’ homes.

• Most agencies will have an employee 

handbook that states there is no 

expectation of privacy regarding 

the work zone, but this is trickier 

to communicate about and manage 

for workers at home. Consult with a 

professional on this topic, especially if 

you have agents in multiple states.

• Have you addressed the risk of 

losing control of sensitive data 

that the agency is storing? Many 

office agencies have a paperless 

environment. With remote work 

you must build and maintain an 

environment of trust to minimize  

the risk of employees jotting  

down account numbers and  

private information.

MAINTAINING PROFITS IN 2021

The big challenge this year may be how  

to maintain profits. The panel considered 

how to leverage what is going on to increase 

collections and how to manage expectations 

and stabilize your agency:

• To ensure you remain compliant, don’t 

abandon existing policies and procedures. 

• Some agencies will need to further 

automate their processes.

• Make sure you are contacting people  

in the way they want. Have 

you activated all methods of 

communication? If not, you may be 

leaving money on the table.

• On the other hand, avoid the tendency 

to jump on shiny objects. Each method 

of communication comes with risk and 

compliance obligations. Because we 

have nine more months to implement 

the new Consumer Financial 

Protection Bureau debt collection 

rule requirements, take sufficient time 

to review the options and determine 

which investments make sense for you.

“EMPATHY” IS THE THEME  

WORD DURING THE PANDEMIC, 

AND ALWAYS

For all of us, some days are great, some are 

not. When you work with the consumer 

in a friendly and professional manner to 

get a debt paid, you will get further than 

if you convey a negative attitude. Training 

your employees to maintain this standard 

of conduct is one good way to ensure your 

agency does its best work.  

Betsy Clarke is ACA International’s 

compliance analyst.

BLUEPRINTBLUEPRINT
ACA INTERNATIONAL

A certification designed to:

Quality Management System

Write it. Write it. 

Do it. Do it. 

Check it. Check it. 

Improve it.Improve it.

Build strong business practices people trust. 

Visit www.acainternational.org/education/blueprint  

to learn more about certifying your company.

 » Form a foundation for 

RFPs, licensing, regulators 

and industry certifications

 » Create efficiency 

and consistency for 

staff and clients

 » Develop 

accountability to 

higher standards

 » Make continuous 

improvements 

across all practices
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Locational Calls Under Regulation F  
ACA members explore how locational phone calls are treated in the CFPB’s new debt collection rule—and why you might 
want to tread carefully. 

By Anne Rosso May 

T
he Consumer Financial Protection 

Bureau’s final rule under the 

Fair Debt Collection Practices 

Act contains many opportunities to 

communicate with consumers in the way 

that they prefer, but could some of these 

changes expose your agency to litigation?  

In a recent ACA Hot Topic 

seminar, “Hidden Litigation Traps in the  

New Debt Collection Rules,” Leslie 

Bender, IFCCE, CCCO, CCCA, 

senior counsel at Clark Hill PLC; Manuel 

Newburger, founding shareholder and 

vice president at Barron & Newburger, P.C.; 

and John Rossman, attorney at law with Moss 

& Barnett, examined how reasonable policies 

and procedures can help minimize the impact 

of potential litigation claims. 

For instance, the presenters noted 

that Regulation F expressly confirms that 

locational calls—aka skiptracing calls—may  

be used to locate the consumer and confirm  

the consumer’s location. However, without 

careful planning, these calls could make the 

consumer feel uncomfortable, harassed or  

even the victim of third-party disclosure.  

Here is an edited excerpt from their 

conversation.  

Newburger: You get to make locational 

calls under the rule and that’s important. 

We need to be able to locate consumers 

on a regular basis. If we can’t ever get 

anyone to pick up, we want to find out 

if it’s a good number. We think we know 

where they work, we don’t know for sure 

if they’re even employed, we want to verify 

their employment. It’s wonderful.  

The concern I’ve always had is the rogue 

collectors who take this too far—who call 

and verify employment every single day, 

which of course is explicitly prohibited 

by the act. Or the ones who are going to 

call every single person that the consumer 

knows to verify location information.   

Bender: From a privacy compliance 

prospective, these calls have always bothered 

me a little bit because of the opportunity for 

improper third-party disclosure. And what I 

found really interesting in this section of Reg 

F is that now we can call and say we’re calling 

to confirm or correct the consumer’s 

location information. What controls could 

you possibly have in the call center, in this 

instance, if there are guarantors, if there are 

responsible parties, if there are references or 

other third parties?  

Rossman: I’d like to take an opposite 

position from my learned panelists here,  

as far as a locational call. I think this is  

a great development and here’s why. You  

get an account placed for John Rossman  

and you have three different phone 

numbers for me: my landline at home, 

my cellphone number and my office 

number. So, you have three numbers 

for John Rossman and you have a limited 

number of collection calls to make during 

the week to figure out which one of these 

phone numbers is going to reach me.  

So, using a locational call, in my 

estimation, is a tool that collectors can  

use to weed through the numbers. I mean, 

I have three phone numbers—and I think 

I’m kind of old-fashioned. There are  

folks out there with 5, 10, 20 phone 

numbers. My opinion is that I do agree 

that there are dangers of this being 

abused, but I also see this as a tool where 

a collector faced with a number of phone 

numbers for the consumer can look to 
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this call provision and say, “Hmm, three 

phone numbers or seven phone numbers for 

Rossman. Let’s make a locational call to each 

one and figure out where he is.” 

Bender: In your experience, how would the 

litigation come here? 

Newburger: I think if you’re calling to 

confirm a number that you’ve already used 

to speak with the consumer, I think there’s 

a real chance that it’s viewed as harassment 

or abuse under the act.  

Remember the rule is you don’t get 

to call any place more than once unless  

you have reason to believe the person 

has new information or the person asks  

you to call back. But repeated calls to 

the same person over and over again are 

certainly problematic.  

And what I never understood is this:  

the opportunity to make a locational call 

is a valuable asset for the collector. Why 

would you use up that tool? You don’t want 

to be using up the chance to make a 

locational call to a particular person or 

place until you need to do that. I think 

some collectors forget that.  

Rossman: I think every agency needs to take 

a look at what their policy and procedure is  

for skiptracing/locational calls and make 

sure those policies are up to date with 

what the CFPB is talking about here so 

you don’t expose yourself to a punitive class 

action if for some reason a collector makes 

a mistake.

Bender: And perhaps to add to that very 

helpful idea, John, if you have those policies 

and procedures: trust but verify. Don’t just 

have them sitting on the shelf. I think that 

auditing to this policy, if you have it, would 

be as important as having it. It could 

be very dangerous to have it and not audit 

to it.  

Anne Rosso May is the communications director 

and editor-in-chief at ACA International. 

ACA Training Zone subscribers have free 

access to this recording! Log in and listen to it 

here: www.acainternational.org/products/ 

ht-hidden-litigation-traps. 

This article should not be construed as  

legal advice or legal opinion on any specific 

facts or circumstances. The contents are 

intended for general informational  

purposes only. 
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Understanding How COVID-19 Will Affect Loan Defaults 

Financial companies are gearing up for an acceleration of defaults in the second quarter of 2021. 

By Betsy Clarke

P
rofessionals across the financial 

services industry have struggled 

to forecast economic trends as 

the disruption caused by the COVID-19 

pandemic spreads into 2021. In December 

2020, law firm Barnes & Thornburg 

in Minneapolis hosted a webinar on 

“Understanding How COVID-19 Will  

Affect Loan Defaults,” a topic central  

to the work of creditors, collectors and  

asset buyers.

The panel featured moderator Connie 

Lahn, partner at Barnes & Thornburg who 

practices in the areas of bankruptcy and 

insolvency; Mike Cavallaro, partner at 

Barnes & Thornburg who practices in the 

area of default; and Violeta Zdravkovic, 

CPA and managing director at O’Keefe, a 

consultant in litigation for fraud, forensic 

accounting and bankruptcy.

Economic conditions in 2020 involved 

numerous unexpected directions. Because 

many lenders proactively offered  

borrowers short-term loss mitigation  

and payment deferral assistance, there  

were positive trends in consumer credit card 

and auto lending compared to the initial 

downward trend early in the pandemic. 

Surprisingly, when these programs 

ended, many borrowers who relied on  

these options continued to stay current.  

The industry hopes charge-off rates  

will stay well below the historic rates  

CREDITORS
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of the Great Recession due to proactive 

industry and government approaches.

Here are some highlights from the panel’s 

discussion, which have been edited for 

clarity and brevity.

Lahn: We are talking about the future of 

loan defaults. Let’s start by discussing what 

is different in this economic downturn.

Zdravkovic: The differences between this 

situation and prior downturns arise from 

the following drivers: 

• COVID-19 happened quickly and  

led to a sharp economic downturn.

• While we had significant market volatility 

at the beginning of this downturn, the 

markets are now doing well. 

• The federal government pumped 

money into the economy, offering a $2 

trillion stimulus package.

• Because of the pandemic, the 

hardest hit areas were entertainment, 

restaurant, hospitality, leisure and the 

retail sector.

Lahn: Have we seen an increase in 

bankruptcies? Where are the trends heading?

Cavallaro: While total bankruptcy filings 

in 2020 decreased by almost 40% compared 

to 2019, as of November 2020, Chapter 11 

filings increased by 46% from 2019. We also 

expect an increase for small businesses.

Creditors need to respond within 60 days 

of the filing to review the process. It could 

create a significant burden if bankruptcy 

volumes go up. 

One other point I want to bring up is that 

the default rates on home mortgages have gone 

up; I think this was the largest single quarter 

increase the Mortgage Bankers Association has 

tracked, yet foreclosure volumes were down 

97%. We are talking about compressing the 

future timeline for what is going to happen in 

the courts when the floodgates open.

Lahn: Mike, are you seeing other 

enforcement actions such as assignment 

for benefit of creditor? How aggressive are 

lenders or creditors right now?

Cavallaro: This is a tricky question because 

we have both federal laws and individual 

state requirements, with each state doing 

things a little differently. While that has 

required large, national lenders to paint 

with a broad brush and not be so aggressive, 

we do expect to see assignments for benefit 

of creditors. 

We saw the first wave of defaults impact 

consumers living paycheck to paycheck, 

but we are also concerned about six to nine 

months from now when we see impacts from 

the larger commercial entities. 

Do we need to start liquidating? Most 

large financial institutions are afraid to be 

the first mover. I have some clients with 

major customers that were in default for 

three or four months before COVID-19, 

but these financial institutions are afraid to 

take action, even if they are legally allowed 

to do so, because they don’t want the 

reputational damage. Everyone is waiting, 

but at a certain point they must go collect 

their debts.

Lahn: Is threat of foreclosure still a viable 

option in the negotiation of a defaulted loan? 

Cavallaro: I think it is. This pause will 

not last forever; it may only last for a few 

months. The banking system wouldn’t 

survive if it weren’t able to collect on your 

debts. Everything just takes longer than it 

did before March. 

Lahn: How are lenders documenting 

changes of payment terms? Any suggestions? 

Panelists
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Cavallaro: Because there is a lot of 

variation in these new loan terms, you 

must look at the underlying paper and 

break down all the nuances such as 

whether you have a two-year versus a fi ve-

year Paycheck Protection Program (PPP) 

loan. Th is creates the need for a lot of 

manual intervention. 

Lahn: How long will another round of the 

PPP delay the inevitable enforcement actions? 

Zdravkovic: Th e new PPP loans will 

help the hardest hit industries, but 

fi nancial companies are gearing up for an 

acceleration of defaults in Q2 2021 and 

going into 2022. Government stimulus is 

helpful, however the solution is getting 

employees back to work and restarting 

commerce in a safe way.

Cavallaro: A six- to nine-month 

window gets us to where things start to 

change. Th e government put a Band-Aid 

on a broken arm, and we will start to see 

another wave of events shake out in Q2 

or Q3 of 2021.

ACA’S TAKE 

Th e fi nancial services industry has taken 

lessons learned from the Great Recession and 

applied them to the economic distress that 

accompanied the pandemic. Bankers and 

creditors have strive n to meet their customers’ 

changing needs, off ering PPP loans to 

businesses, fee waivers, reduced or deferred 

payments, loan modifi cations and extensions, 

as well as foreclosure and eviction relief. Most 

banks and creditors also voluntarily paused 

litigation and held back on repossession 

eff orts. Th e focus within the industry has 

been to take broad, proactive actions to 

help meet the needs of customers and limit 

economic damage to help grow the recovery. 

Th ere is no clear path forward given the 

multiple variables impacting the upcoming 

timing and volume of defaults. Supporting 

consumers with good communication and 

creative payment options will help reduce the 

tide of defaults and bankruptcies, but creditors 

and collectors need to be prepared to ride out 

the upcoming wave of defaults that will ripple 

through the entire fi nancial services industry.   

Betsy Clarke is ACA International’s 

compliance analyst.

Th is article should not be construed as legal 

advice or legal opinion on any specifi c facts or 

circumstances. Th e contents are intended for 

general informational purposes only.
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Six Rulings Clarifying Standing Under the FDCPA

The 7th Circuit has aligned itself with the 11th and D.C. Circuits in requiring a plaintiff to plead and provide “competent 
proof” of a concrete injury in fact to establish Article III standing. 

By Jamie N. Cotter and Jacob Hollers

S
etting up the potential for the 

U.S. Supreme Court to confirm 

and strengthen its 2016 opinion 

in Spokeo v. Robins, the U.S. Court of 

Appeals for the 7th Circuit issued six 

rulings in December that clarify Article III 

standing issues related to claims under the 

Fair Debt Collection Practices Act. 

Through these opinions, the 7th Circuit has 

unequivocally aligned itself with the 11th and 

D.C. Circuits in requiring a plaintiff to plead 

and provide “competent proof” of a concrete 

injury-in-fact to establish Article III standing. 

Industry players should consider whether 

these decisions could bolster a motion to 

dismiss in pending cases.    

Here is a brief analysis of each opinion as 

it relates to a plaintiff ’s burden to survive a 

motion to dismiss for lack of standing.

GUNN V. THRASHER, 

BUSCHMANN & VOELKEL, P.C.

The court dismissed plaintiffs’ claims 

for lack of standing where they asserted 

a substantive violation of the FDCPA 

and alleged feelings of annoyance and 

intimidation. The court rejected the 

plaintiffs’ distinction between “substantive” 

and “procedural” FDCPA violations, 

holding that alleged “substantive” violations 

do not automatically confer standing. 

In short, the plaintiff must still allege and 

ultimately present evidence of a concrete 

injury no matter whether the alleged 

violation is “substantive” or “procedural.”

LARKIN V. FINANCE SYSTEM OF 

GREEN BAY, INC.

The court dismissed plaintiffs’ cases for lack 

of standing, confirming that “it’s not enough 

for an FDCPA plaintiff to simply allege a 

statutory violation; he must allege (and later 

establish) that the statutory violation harmed 

him or presented an appreciable risk of harm 

to the underlying concrete interest that 

Congress sought to protect.” 

Specifically, a plaintiff cannot simply 

allege that a communication was “false, 

deceptive, or misleading, or unfair and 

unconscionable.” Rather, a plaintiff must 

establish an injury-in-fact by proving that he 

or she took some action to their detriment 

in response to the communication such as 

paying a debt they did not owe or pursuing 

a different course of action had they not 

received the communication.

BRUNETT V. CONVERGENT 

OUTSOURCING, INC.

The court dismissed the plaintiff’s putative 

class action because she did not establish an 

injury-in-fact as a result of the defendant’s 

collection letter. The court explained that the 

plaintiff was not injured because “she did not 

pay something she does not owe (or, indeed, 

anything at all) … Although [plaintiff] 

asserted that she was confused by the letter’s 

language, she did not tie that confusion to 

an injury.” That is, “[a] debtor confused by 

a dunning letter may be injured if she acts, 

to her detriment, on that confusion—if, 

for example, the confusion leads her to pay 

something she does not owe, or to pay a debt 

with interest running at a low rate when the 

money could have been used to pay a debt 

with interest running at a higher rate. But 

the state of confusion is not itself an injury.”

SPUHLER V. STATE COLLECTION 

SERV., INC.

The court dismissed plaintiffs’ complaint 

and explained that the FDCPA envisions 

that debtors will use accurate, non-

misleading information in choosing how to 

respond to collection attempts and how to 

manage and repay their debts. This means 

that for a concrete injury to result from a 

dunning letter’s exclusion of a statement 

about accruing interest, that exclusion 

must have detrimentally affected the 

debtors’ handling of their debts. The record 

contains no evidence that the absence of a 

statement about interest had any effect on 

how the [plaintiffs] responded to the letters 

or managed their debts. The [plaintiffs] 
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presented no evidence, for example, that 

they paid a different, lower-interest-rate debt 

thinking that the debts mentioned in the 

letter would not accrue interest at all. Nor 

did they present evidence that they took 

action to clarify any confusion over whether 

the debts were accruing interest.

BAZILE V. FIN. SYS. OF  

GREEN BAY, INC.

In this case, the court directly addressed 

a consumer’s burden of proof to establish 

standing when the issue is considered at the 

motion to dismiss stage. The court explained 

that “[o]nce the allegations supporting 

standing are questioned as a factual matter—

either by a party or by the court—the plaintiff 

must support each controverted element of 

standing with ‘competent proof,’ which we’ve 

understood as ‘a showing by a preponderance 

of the evidence, or proof to a reasonable 

probability, that standing exists.’”

NETTLES V. MIDLAND  

FUNDING, LLC

In Nettles, the court took up the issue of 

standing despite the fact that it had not 

been an issue that had been developed in 

the district court. The court noted that 

for purposes of Article III standing, the 

plaintiff must establish “a real injury—

that is, one that actually exists, though 

intangible harms as well as tangible harms 

may qualify.” Reiterating that “an FDCPA 

plaintiff must allege a concrete injury 

regardless of whether the alleged statutory 

violation is characterized as procedural or 

substantive,” the court remanded the case 

with directions to dismiss it for lack of 

jurisdiction on the basis that the plaintiff 

admitted “that the letter didn’t affect her at 

all and that her only injury [was] receipt of 

a noncompliant collection letter.”

FINAL TAKE 

Practitioners and clients alike should carefully 

analyze these six post-Spokeo opinions to 

better understand the latest developments 

in Article III standing issues surrounding 

FDCPA claims. Taken together, these cases 

call into doubt plaintiffs’ ability to achieve 

Article III standing based on bare allegations 

of technical FDCPA violations alone. Instead, 

plaintiffs will need to allege and ultimately 

prove that they took some action to their 

detriment by putting forth “competent proof” 

of such an injury in fact.  

Jamie N. Cotter and Jacob Hollers are 

attorneys in Spencer Fane’s Denver office.
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The Skinny on Limited Content Messages 

What to know about leaving messages for consumers under the CFPB’s final debt collection rule.

E
veryone’s buzzing about the 

Consumer Financial Protection 

Bureau’s final debt collection rule 

and its implications for the accounts 

receivable management (ARM) industry. 

One potentially helpful feature included 

in the final rule is the concept of a limited 

content message (LCM), which is a short 

message script that a debt collector 

can leave for a consumer without fear 

of making an unintended third-party 

disclosure. 

As many ARM industry participants 

know, numerous courts have held that to 

leave a voicemail message for a consumer, 

a debt collector must satisfy the disclosure 

requirements of Sections 806(6) and 807(11) 

of the Fair Debt Collection Practices Act, 

which require meaningful disclosure of the 

caller’s identity and the mini-Miranda. These 

rulings have created a problem for debt 

collectors because courts have also held that 

messages disclosing the existence of a debt 

can result in a third-party disclosure under 

Section 805(b) of the FDCPA. 

To address this problem, the CFPB’s final 

rule provides that if a voicemail message stays 

within the definition of a “limited content 

message” as set forth in Section 1006.2(j) and 

if the debt collector does not knowingly leave 

the voicemail message with or for a third 

party, then the voicemail message would not 

be considered a communication. 

That’s important because if an LCM isn’t 

a “communication” for purposes of the 

FDCPA, it cannot result in a prohibited 

third-party disclosure. This means, in 

theory, that if an LCM is left for a consumer 

and results in a third-party disclosure, the 

complaint would be subject to dismissal 

for failure to state a claim, at least as to the 

alleged third-party disclosure. 
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WHAT THE REGULATION SAYS

According to the plain language of Section 

1006.2(j), a limited content message 

includes only the following information: 

Required Content: 

• A business name for the debt collector 

that does not indicate that the debt 

collector is in the debt collection business;

• A request that the consumer reply to 

the message;

• The name or names of one or more 

natural persons whom the consumer 

can contact to reply to the debt 

collector; and

• A telephone number or numbers that 

the consumer can use to reply to the 

debt collector.

Optional Content:

• A salutation;

• The date and time of the message;

• Suggested dates and times for the 

consumer to reply to the message; or

• A statement that if the consumer replies, 

the consumer may speak to any of the 

company’s representatives or associates.

An LCM must include all the required 

content. It may additionally include any of 

the optional content. It may not include any 

other content besides those eight items. 

LIMITATIONS OF LCMS

So, what’s the catch? For one thing, an 

LCM can only be made via voicemail, 

including direct drops (ringless 

voicemails). The final rule expressly defines 

an LCM as “a voicemail for a consumer,” 

which excludes any potential use of an 

LCM via other forms of communication, 

e.g., text message or email. (Note that the 

final rule does provide a framework by 

which debt collectors can communicate 

with consumers via electronic media and 

minimize the risk of unintended third-

party disclosures. See 12 C.F.R. Section 

1006.6(d)(3)-(5).)

Additionally, it’s crucial to understand that 

an LCM can only be left only for a consumer. 

Debt collectors may not knowingly leave 

an LCM for a third party—if they do, that 

voicemail message will not qualify as an 

LCM and would likely result in a prohibited 

third-party disclosure. 

By rule, an LCM is not a communication, 

but it is an “attempt to communicate.” The 

CFPB created this term to help define the 

contours of other sections of the rule that 

restrict or prohibit communication efforts 

under certain circumstances. 

For instance, Section 1006.6(b)(1) covers 

communications with consumers and 

requires that “a debt collector must not 

communicate or attempt to communicate 

with a consumer” (emphasis added) at any 

unusual or inconvenient time or place. 

Similarly, Section 1006.14(a) prohibits 

debt collectors from communicating or 

attempting to communicate with any person 

in a manner “the natural consequence 

of which is to harass, oppress, or abuse” 

the person. And Section 1006.14(h) 

restricts communications and attempts 

to communicate via “a medium of 

communication if the person has requested 

that the debt collector not use that medium 

to communicate with that person.” 

Because an LCM qualifies as an “attempt 

to communicate,” it will count for the 

purposes of third-party disclosure toward 

the provisions of analyzing potential 

violations of Sections 1006.6(b) and 

1006.14(a) and (h).

Additionally, although an LCM is not  

a communication for the purposes of  

third-party disclosure analysis, it will 

count as a “telephone call” for purposes 

of the new call frequency limitations 

presumptions imposed by the final rule 

in Section 1006.14(b). The same will be 

true of LCMs left via a ringless voicemail. 

Comments relevant to Section 1006.14(b) 

state that for purposes of the call-

frequency limitations provisions, “‘placing 

a telephone call’ includes conveying a 

ringless voicemail.” 

Debt collectors must consider potential 

interaction between LCMs and caller ID. In 

the section-by-section analysis included in 

the rule, the CFPB states, in part: “caller ID 

information may disclose more information 

than permitted by Section 1006.2(j). In these 

circumstances, such voicemail messages 

would not meet the definition of limited-

content message.” 

Accordingly, debt collectors who plan to 

leave LCMs need to understand how their 

name will appear on consumers’ caller ID 

displays to properly assess potential risks 

of third-party disclosure when leaving 

voicemails intended to be LCMs.  

If a collection agency’s name includes 

terminology that could indicate its status 

as a debt collector, then that name cannot 

be used in the LCM. Agencies that find 

themselves in this position will likely want 

to consider adopting or using a trade name 

that does not indicate a relationship to 

the debt collection industry. The legally 

conservative approach to this tactic would 

be to register an appropriate trade name in 

each jurisdiction in which the collection 

agency intends to leave LCMs. Note that 

some licensing bodies may require a trade 

name (registered or unregistered) to be 

included on the agency’s collection license, 

which would require some additional time 

and expense. 

One final note: Many ACA members 

have expressed a desire to begin using 

LCMs immediately, but it may make sense 

to wait until Regulation F takes effect on 

Nov. 30, 2021. Until then, the final rule 

lacks the force of law, so even if a court 

might countenance the effort, leaving an 

LCM before the regulation takes effect 

would pose some risk considering existing 

common law. Members should consult with 

their own legal counsel about how best to 

proceed with implementation. 

ACA members wishing to learn more 

about the current state of the law on leaving 

voicemail messages should review recently 

revised ACA SearchPoint document #1146, 

Leaving Messages for Consumers.  

Have you checked out ACA’s member-

only SearchPoint library? ACA SearchPoint 

is filled with documents that put important 

compliance information related to the 

FDCPA, FCRA, TCPA, state laws and many 

other topics at your fingertips. To access 

ACA SearchPoint, visit acainternational.org/

searchpoint or download ACA’s mobile app. 
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LASTWORD

How Can Artifi cial Intelligence Optimize Call Flow?
This interview is an excerpt from a recent episode of ACA’s podcast on artifi cial intelligence 
and agent productivity.

I
n this episode of ACA Cast, Matt 

Maloney, co-founder, president and 

chief investment offi  cer at FFAM360

Alliance Group of Companies, and Shantanu 

Gangal, CEO and founder of Prodigal, dive 

into artifi cial intelligence and call fl ows in a 

discussion with ACA Director of Education 

Kelli Krueger. Th is is an edited excerpt from 

their conversation.

Krueger: What areas do you think AI can 

help increase [agent] productivity?

Gangal: Th e way I think about it is an 

analogy to a doctor’s visit. When you visit 

a doctor or a clinic, you probably spend 

an hour there but will actually only see a 

doctor for 15 minutes. Th at is obviously 

the most important 15 minutes of the hour. 

Th e doctor will diagnose  you and provide 

you some next steps, but the doctor is not 

spending the whole hour with you. 

To continue this analogy for our industry, 

the agent himself would speak to the 

borrower for three to seven minutes and 

then they’d be off  to the next call. Everything 

before you speak to the borrower and 

everything aft er you speak to the borrower 

is best relegated to machines, that includes 

automated loads, follow-up calls  and posting 

 payments, as the case might be. 

Maloney: Th ere are three or four 

areas in which AI has helped increase 

our productivity. One of those has 

been indirectly on the prioritization of 

the accounts that we’re working—our 

scoring and segmentation. I think a lot 

of [the industry’s] scoring analytics and 

segmentation has been done on static 

scoring models. You would take segments of 

accounts and you would score them. Perhaps 

you would refresh them every once in a 

while, depending upon the setting that you 

have with your clients and how long you get 

to keep the accounts, but those scores—just 

like that segmentation, which is driven by 

your scores—would be static. 

Artifi cial intelligence has allowed us to 

look at that in real time. Every single day, 

our accounts are being reprioritized through 

an automated workfl ow, with the application 

of artifi cially intelligent analytics driving 

that. Truth be told, it works really well when 

you have large volumes of accounts. We have 

smaller volumes of accounts so that part of 

it doesn’t work quite as well yet because you 

need large volumes of accounts to create 

those effi  ciencies for the productivity for 

the agent. 

But the other area is real-time scripts. 

While you’re on a phone call with a 

consumer and you’re working to try to 

ultimately get to what our objective is, 

which is payment with the consumer, we’re 

running diff erent models. And so in real 

time, the AI has been able to provide our 

agents real-time scripting to help direct 

them in the conversation. 

And then certainly there is  increased 

agent productivity. We’ve been able to use 

the AI in part on the back end for training. 

Gangal: Can you share a couple of 

examples of the metrics you track? How do 

you measure the gains from, let’s say, the 

agents following the real-time scripts? What 

other lift s have you seen?

Maloney: The real-time scripts, I’ll tell 

you, have been a game changer, even in 

what I would still call the infancy stages 

of us using this technology, especially 

for the newer, less experienced agents. 

The artificial intelligence has helped the 

less experienced agents navigate those 

rebuttals and ultimately have a successful 

event on the tail-end of the call. I don’t 

have the statistics in front of me but it’s 

made a significant impact in the success 

ratio and conversion rates for our newer 

agents because of that technology.  

To listen to the complete episode, visit 

www.acainternational.org/acacast.

Podcast Title: Supercharging 

Agent Productivity with AI

Participants: Matt Maloney, 

co-founder, president, and chief 

investment offi cer at FFAM360 
Alliance Group of Companies, 

and Shantanu Gangal, CEO and 

founder of Prodigal

Air date: 12/17/2020
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