
Thank you for your patience.
Our presentation will begin shortly.

For assistance with technical difficulties, please call us at (805) 490-9930
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Disclaimer Statement

This publication is intended for general education and 
informational purposes only, and should not be regarded as 
either legal advice or a legal opinion. You should not act upon or 
use this publication or any of its contents for any specific 
situation. Recipients are cautioned to obtain legal advice from 
their legal counsel with respect to any decision or course of 
action contemplated in a specific situation. Clark Hill PLC and its 
attorneys provide legal advice only after establishing an 
attorney-client relationship through a written attorney-client 
engagement agreement. This publication does not establish an 
attorney-client relationship with any recipient. This material may 
be deemed “Attorney Advertising.”



• Webinar duration: 12:00 PM-1:00 PM EST

• Copy of presentation will be made available to 
those who participate in the post-webinar survey

• Questions and Answers (Q & A)

• Due to the nature and size of the webinar, we 
encourage all attendees to ask questions 
using the electronic Q&A method.           

• During the presentation, please use the 
GoToWebinar chat feature and submit your 
questions to the Host.

• You can also email your questions directly to 
the presenter during or after the webinar.

• We will follow up with you individually and 
answer questions after the webinar. 

Webinar Logistics
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Borrowing Money. 

• A Drainage District, may not borrow money from a lender, except as expressly 
provided by law. There must be specific statutory authority.

• A Drainage District may issue a security, usually in the form of a Note or Bond to 
raise money to finance projects. 

• A Note or Bond (“Municipal Security”) is a financial instrument that represents 
the existence of a debt.

• A Municipal Security is generally and frequently issued on a tax-exempt basis, 
where the interest earned on the obligation that is owed is not subject to 
federal income tax. [Internal Revenue Code Section 103(a)].

• In order to issue a Municipal Security a number of conditions must be satisfied, 
before the issuance and following the delivery of the Notes or Bonds to qualify 
as a tax-exempt security.



Issuing Drain Notes and Bonds

Parties to the Transaction - Issuance of Drain Notes/Bonds 

1. “Issuer” – Drainage District - A drainage district is a special purpose public 
corporation that is specifically authorized to issue Notes and Bonds as set forth in 
the Michigan Drain Code of 1956, as amended (1956 PA 40, MCL 280.1 et seq.). 
A drainage district is under the jurisdiction of the county drain commissioner or 
statutory drainage board.

2. “Purchaser” - are corporations, banks, governments and individuals buying 
debt that is being issued. Notes and Bonds can be sold either at negotiated or 
competitive sale.

3. “Underwriter” – are investment banks and other firms that help Issuers sell 
Notes and Bonds.



Bond Counsel  -- why do you need one?

• Undertakes Due Diligence in connection with the validity of notes and bonds under state and 
federal law. Reviews drainage district proceedings required in order to issue notes and bonds.

• Prepares documents on behalf of the Drain Commissioner and Drainage District (i.e. Issuer) to 
comply with State and Federal Laws (e.g. Revised Municipal Finance Act; Internal Revenue 
Code, and Security and Exchange Commission regulations). Such documents include, 
resolutions and/orders, contracts, certificates.

• Delivers legal opinion to both the drainage district and purchaser as to the validity of the notes 
and bond issue, and that the interest on the debt obligation is exempted from inclusion in the 
term of “gross income” and no subject to federal income tax per IRC 103(a).



Municipal Financial Advisor  - why do I need one?

• Municipal Financial Advisor – Provides advice in connection with the structure of the Note or 
Bond issue – such as maturities, redemptions, and repayment security (e.g. special 
assessments). 

• Assists Drain Commissioner is preparing computation of costs for drain project.

• Prepares schedule in connection with the revenue to support the Note or Bond issue.

• Prepares the offering document (such as an official statement, or request for proposals), 
secures rating, and provides advice as to interest rates.
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Drain Note or Bond – what should I do?

Legally there is really no meaningful difference between a Note or Bond; both are security 
instruments evidencing the existence of a debt.

Generally, Drain Notes are shorter in duration of maturity, and sold on a negotiated basis (usually 
to a bank). The Issuer (Drainage District) will prepare and circulate a request for proposal to 
various banks or other purchasers, that details the structure of the transaction. Often Drain Notes 
are structured such that interest is payable annually. The County Board of Commissioners may 
pledge its limited full faith and credit as secondary security.

Generally, Bonds are issued for longer duration, are sold both competitively or negotiated. If sold 
competitively, then sale requires Notice of Sale, Official Statement, and may require a rating, and 
compliance with SEC Rule 15c2-12 in connection with Primary or Initial Offering, and Continuing 
disclosure requirements. The rule is intended to improve disclosure to ensure that adequate 
information is available to investors to assist them in making informed decision to purchase Notes 
and Bonds in the marketplace.



Issuing Notes and Bonds

Legal Authority for Drainage Districts constructing or improving drains 
pursuant to Chapter 4 and 8 of the Michigan Drain Code are 
authorized to issue:

1. Notes - pursuant to Section 434, MCL 280.434 (as amended by 2020 
PA 291).

2. Bonds – pursuant to Section 275, MCL 280.275

3. Drain Orders – pursuant  Section 244, MCL 280.244.



Notes issued pursuant to Section 434 (MCL 280.434)

Section 434 of the Michigan Drain Code, was amended by 2020 PA 291.

Sec. 434.

(1) A drainage district may borrow money or accept an advance of work, material, or 
money from a public or private corporation, partnership, association, individual, or the federal 
government or any agency of the federal government for any of the following for any project 
under this act:

(a) Payment of costs in connection with the maintenance and repair of a drain or the 
construction of any part of a drain project, including costs of easement and land acquisition, 
engineering fees, financing costs, and legal fees.

(b) Payment of or financing costs of a feasibility, practicability, environmental 
assessment, or impact study of a drain project, including engineering or legal fees.



Notes issued pursuant to Section 434 (MCL 280.434), cont.

(2) The drainage district shall pay or provide reimbursement for the obligations 
under subsection (1), with or without interest as may be agreed, when funds are available. The 
obligation of the drainage district to make the repayment or reimbursement may be 
evidenced by a contract or note. The contract or note may pledge the full faith and credit of 
the drainage district and may be made payable out of any of the following:

(a) Drain assessments made against public corporations at large, or against lands in 
the drainage district.

(b) The proceeds of drain orders, notes, or bonds issued by the drainage district 
pursuant to this act.

(c) Any other available funds.



Notes issued pursuant to Section 434 (MCL 280.434), cont.

(3) A contract or note described in subsection (2) is not subject to the revised 
municipal finance act, 2001 PA 34, MCL 141.2101 to 141.2821, unless the principal amount 
of the obligation is more than $600,000.00. However, if the principal amount of the 
obligation is $600,000.00 or less, then the contract or note is subject to the agency financing 
reporting act, 2002 PA 470, MCL 129.171 to 129.177. However, projects in which advances or 
loans are made by any public corporation, the federal government, or any agency of the 
federal government are not subject to either the revised municipal finance act, 2001 PA 34, 
MCL 141.2101 to 141.2821, or the agency financing reporting act, 2002 PA 470, MCL 129.171 
to 129.177.

(4) A county board of commissioners by a majority vote of 2/3 of its members 
may pledge the full faith and credit of the county for the payment of a contract or note of 
the drainage district.



Notes issued pursuant to Section 434 (MCL 280.434)

Per the amendments to Section 434, there is no requirement for Michigan Department of 
Treasury approval (obtaining qualifying status) if the principal amount of the Note is 
$600,000 or less. The transaction requires filing of a Security Report with the Department of 
Treasury.

Qualifying Status – is a requirement that the Drainage District is authorized under the 
Revised Municipal Finance Act and has received prior approval of the Treasury to issue a 
municipal security. Drainage District’s qualifying status is generally dependent on the timely 
filing of the county’s audited financial statements. If the county has not timely filed, then 
extra steps are necessary to obtain qualifying status of the drainage district.

Projects in which advances or loans less than $600,000 that are made by any public 
corporation (e.g. another drainage district, or county), or the federal government, or any 
agency of the federal government does not require the filing of a Security Report.



Bonds issued pursuant to Section 275 (MCL 280.275).

• Requires approval of the Michigan Department of Treasury (i.e. obtaining qualified status 
to issue municipal securities). Qualified status

• Bonds are payable in installments that equal the number of special assessment 
installments. The term cannot exceed 20 years; however, the term may extend 30 years in 
the case of any closed drain with a cross section with an area exceeding 60 square feet.

• County drain commissioner pledges full faith and credit of drainage district.

• County Board of Commissioners, by a majority vote of its members, may pledge the full 
faith and credit of the county.

• Bonds may be sold at a competitive sale or negotiated sale. In a competitive sale, bonds 
are advertised for sale. The advertisement, by way of a notice of sale, requires at east 
seven (7) days’ notice, and includes both the terms of the sale and the terms of the bond 
issue. Any broker dealer or dealer bank may bid on the bonds at the designated date and 
time. The bonds are awarded to the bidder offering the lowest interest cost.



Bonds issued pursuant to Section 275 (MCL 280.275), cont.

• In a negotiated sale, generally, an underwriter is selected to purchase the bonds. The 
underwriter, in turn, sells the bonds to its investor customers. The terms of the bonds are 
tailored to meet the demands of the underwriter's investor clients, as well as the needs of the 
issuer. Negotiated sales also involve a process known as a presale in which underwriters seek 
customer indications of interest in the issue before establishing final bond pricing.

• If a negotiated sale is selected, the authorizing resolution or order must also expressly state 
the reason for the negotiated sale.

• Bonds mature March 1 and June 1 each year, which coincides with the due dates of special 
assessments installments levied and due on December 1 each year.

• Bonds, as well as Note issues in excess of $5,000,000 or more (with few limited exceptions) 
must bye rated by a rating agency, such as Moody’s or Standard and Poor’s Rating Group.



Post Bond/Note Closing Filing Requirements

Following the Bond or Note Closing, the following are the documents that must be submitted 
to the Michigan Department of Treasury:

• Security Report

• Specimen (copy) of the bond or note

• Copy of the resolution or order authorizing the issuance of the Bonds or Notes

• In the case of competitive sale, proof of the notice of sale, copy of the official statement, 
and notice of rating

• Legal opinion regarding the legality of the bond/note issuance and tax status

• Filing fee

Following the Bond or Note Closing, filing of IRS for 8038G. 



Security for Issuance of Notes and Bonds

Drain Special Assessments – are the principal security for notes or bonds to finance drain projects 
under Chapters 4 and 8.

Drain special assessments are levied by the Drain Commissioner against:

• Private lands in the drainage district based on benefits derived

• Public corporations at large (City, township and villages) for benefits to public health 
convenience or welfare; or roads under the control of the public corporation.

• State highways and County roads for benefits derived.

Drain special assessments are levied and due December 1 each year.

As secondary security for notes and bonds, a county board of commissioners may pledge its full 
faith and credit (“FF&C pledge”). The FF&C pledge is subject to constitutional and statutory 
limitations on the taxing power of the county. A FF&C pledge generally reduces borrowing costs 
to the drainage district. 
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Do’s and Don’ts

• Reimbursement Resolution/Order for Project Expenditures Prior to Bond Issuance

• Practicability of Drain Project – is the Project Affordable?

• Set up Note/Bond Payment Fund separate from Construction Fund. Money collected from 
Special Assessments are placed in the Note/Bond Payment Fund; Proceeds from Sale of 
Note/Bonds placed in Construction Fund

• Keep good records  - needed for Auditing Purposes

• Timely file post-Closing documents with Michigan Treasury and IRS

• Consulting Note/Bond counsel/financial advisor early in the Project Stages (Get them on 
Board!)

• Always respond to inquiries from Regulatory Agencies



Do’s and Don’ts

• Do not borrow without understanding the requirements for borrowing and statute under which 
you are borrowing.

• Do not borrow more than the district is authorized to borrow. The borrowing cannot exceed 
the amount of project cost and assessments

• Do not sole source negotiated sale of Notes/Bonds unless there is a valid reason: cost savings, 
unique financing issues. Example, do not simply go to your favorite bank or lender. 

• Bond counsel is restricted in the sale and solicitation of note/bond purchases. Request for 
proposal should be issued by the Issuer or underwriter.

• Do not ignore inquiries from regulatory agencies.

• If you need help – ask for it!
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Legal Disclaimer
This document is not intended to give legal advice. It is comprised of general information. 
Employers facing specific issues should seek the assistance of an attorney.
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