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Agenda

• Retirement plans

• Executive compensation

• PPP and benefits

• Health and welfare benefits

• Furloughs and benefits

• Looking ahead

• Questions



How Can Employees and Employers 
Reduce Contributions to 401(k) and 

Other Defined Contribution 
Retirement Plans

• Automatic if employees furloughed or compensation 
reduced

• Employee percentage elections reduced in proportion to 
salary reduction

• Dollar amount elections may need attention

• Employer matching and other contributions reduced 
proportional to pay reductions as well

• Employees still on payroll but concerned about 
uncertain circumstances should be able to reduce or 
stop elective deferrals on plan website or by contacting 
payroll

• Even if plan has in the past applied restrictive rules for 
elective deferral changes, should be able to change, but 
check plan documents

• Do not withhold 401(k) from severance pay



How Can Employees and Employers 
Reduce Contributions to 401(k) and Other 

Defined Contribution Retirement Plans

• Except for safe harbor 401(k) plans and SIMPLE 
IRAs and 401(k)’s, most defined contribution 
retirement plans can be administered or 
amended in a way that immediately reduces or 
even eliminates employer matching or 
nonelective contributions

• Need to carefully review plan provisions
• Employees should generally be notified of reduction  

or elimination of employer contributions
• Employer contributions can be restarted quickly 

when economic conditions permit



How Can Employees and Employers 
Reduce Contributions to 401(k) and Other 

Defined Contribution Retirement Plans

• Employer may not reduce or stop making 
contributions to SIMPLE IRA or SIMPLE 401(k) plan

• Even plan termination in 2020 would only take 
effect 1/1/2021 for SIMPLE



How Can Employees and 
Employers Reduce 

Contributions to 401(k) and 
Other Defined Contribution 

Retirement Plans
• Safe Harbor 401(k) plans, whether 

matching or nonelective, may generally be 
amended during year to reduce or 
eliminate safe harbor contributions, but:

• Unless employer “operating at economic loss,” 
safe harbor notice distributed at end of 2019 
must have put employees on notice of right to 
amend

• Elimination of safe harbor contributions goes 
into effect only one month after change 
adopted and communicated to employees

• Plan now subject to ADP and ACP testing

• If plan “top heavy,” lose possible top-heavy 
exception



What is “Partial Plan 
Termination” and Why Is It a 

Concern During COVID-19 
Slowdown?

• If a qualified retirement plan has “vesting” 
schedule for employer contributions, law 
contains a rule that if employees are 
deprived of their ability to continue to vest 
as part of a significant reduction in force, 
their vesting should be accelerated to 100% 
so that involuntary termination does not 
cause forfeiture of retirement benefits

• IRS draws line on “significance” at 20% of 
workforce, generally

• IRS also says that if you have a partial 
termination, even employees who 
terminate outside the RIF should vest 
100%



What is “Partial Plan Termination” and 
Why Is It a Concern During COVID-19 

Slowdown?

• Most important thing about a partial 
termination is not to miss it when it happens, 
because undoing forfeitures on a retroactive 
basis may mean employer must come out of 
pocket

• IRS may pick up based on 5500 data, but 
usually years after occurred

• “Furlough” situations may be “gray area”

• Employer can always fully vest terminated 
employees, even if group small and not clear a 
partial termination

• Depending on plan documents, employer may 
have some flexibility to see how long furlough 
lasts and whether it brings back employees

• “Cash-out and buy-back” vs. suspense account 
provisions



Plan Distributions Apart from CARES Act

• Plans generally provide for distribution only after 
“separation from employment”

• Whether separation has occurred not always clear if 
employer and employee intend for separation to be 
temporary

• Some types of nonelective and matching 
contributions may be available for “in-service 
distribution,” but usually restricted and not possible 
for elective deferral or safe harbor matching or 
nonelective

• And most plans do not provide for any in-service 
distributions, even if money type would permit

• Employees typically can withdraw from rollover 
account at will

• Most distributions and withdrawals subject to 10% 
early distribution penalty if employee is younger 
than 59½ and distribution not rolled over

• Also, 20% withholding if distribution not “directly” 
rolled over



Plan Distributions Apart from CARES Act
• “Hardship distributions” generally available while 

employee still employed, if employee in dire need of 
funds

• Plans not required to have hardship provisions, but most 401(k) 
plans have

• Under recent, pre-COVID-19 changes to Code and IRS rules, 
amounts available for hardship distribution no longer restricted 
to accumulated employee deferrals

• Types of hardships and documentation somewhat technical

• Home foreclosure or eviction

• Medical costs

• Losses if in federal disaster area qualifying for “individual 
assistance” under FEMA rules

• Others

• Hardship distributions subject to 10% early distribution penalty 
if employee is younger than 59½, and may not rolled over

• 457(b) can only distribute for “unforeseeable” financial 
emergency (generally even more strict)



Plan Loans Apart from CARES Act

• Employee may borrow up to combined (with other 
outstanding) $50,000 or 50% of account, 
whichever is lower

• Some plans don’t permit loans; employer’s choice to do

• Payback must start immediately, generally over 5 years, 
but longer if home loan

• Loan payments usually withheld from pay

• Many employers accelerate due date of remaining 
balance if employee terminates or revokes payroll 
withholding authorization

• If loan is delinquent, cure period expires, and participant 
borrower still employed, then a “deemed distribution” 
occurs, i.e., loan is “1099-R’ed”

• If loan is delinquent and participant borrower has 
terminated so that can receive actual distribution, “loan 
offset distribution” will occur



Plan Distributions and Loans Under 
CARES Act – General Considerations

• Congress has provided much more generous rules in 
CARES Act for loans and distributions during COVID-19 
Period

• CARES Act loan and distribution rules supplement, do 
not replace, prior loan and distribution rules

• In all cases, CARES Act rules more favorable than prior 
rules, so qualifying employees will be better off with 
CARES Act loans and distributions during the period 
these are available

• Employers not required to adopt, but presumably many 
will want to, and there may be strong demand from 
employees who read about rules in popular press or 
online

• Formal amendment of plan for CARES Act loan and 
distribution rules not required until 2022 (or later if 
non-calendar year plan), but employers who want to 
implement should adopt a written policy



Plan Distributions Under CARES Act

• CARES Act distribution rules apply during period from 
January 1, 2020 through December 30, 2020 (“30” not 
a typo)

• To qualify for CARES Act distribution
• Employee or employee’s spouse or dependent must be 

diagnosed with SARS-CoV-2 or with COVID-19, or

• Employee “must experience adverse financial 
consequences as a result of being quarantined, furloughed 
or laid off, or having hours reduced

• Latter requirement probably intentionally loose, but statutory 
language confines to participant, not household financial woes

• Employer may rely on employee’s self-certification as 
to qualification

• Total CARES Act distributions to employee may not 
exceed $100,000



Plan Distributions Under CARES Act

• Consequences of CARES Act distributions
• Most defined contribution plans may make in-service 

distributions under CARES Act even if they have no other 
rules permitting in-service distributions, and even if (e.g., for 
elective deferral or safe harbor contributions) Code would 
ordinarily not permit in-service distributions

• Defined benefit plans may make CARES Act distributions, but only if 
distribution would be permissible under non-CARES Act rules, e.g. 
employee has separated from employment or reached age 62 (or 
earlier permissible normal retirement age in case of governmental 
retirement plans)

• Distribution not subject to 10% early distribution penalty if 
employee < 59½

• Distribution includible in income only 1/3, 1/3, 1/3 over 2020-
2022 taxable year period

• Amounts rolled back into qualified plan or IRA during 2020-
2022 period treated like direct rollovers

• No 20% withholding



CARES Act Plan Loan Rules

• CARES Act loan rules for new loans apply to 
loans taken out from March 27, 2020 through 
September 22, 2020

• Participant must be affected by COVID-19 or 
SARS-CoV-2 in same way as for CARES Act 
distributions explained on prior slide

• Participant may borrow up to lesser of $100,000 
or 100% of account balance, instead of $50,000 or 
50%

• DOL loan regulation generally prohibits loans for 
more than 50% of account balance, but EBSA 
Disaster Relief Notice 2020-01 waives prohibition for 
CARES Act loans

• CARES Act loans may be combined with existing 
loans as long as $100,000 or 100% limit not 
exceed by combined loans



CARES Act Plan Loan Rules
• CARES Act also contains rules that permit 

suspension of payments otherwise due before 
1/1/2021 on new (CARES Act) and existing (pre-
CARES Act) plan loans

• E.g., employee takes out a CARES Act Loan in April, 
2020—No payments due until January, 2021, and 
five-year repayment period does not begin until 
January 1, 2020.

• Or, employee had an existing loan as of March 27, 
2020 – No more payments required on loan during 
rest of 2020, after which loan is amortized to be 
repaid over remaining loan period at time of 
suspension, plus up to 12 additional months

• CARES Act statutory language contains some 
ambiguities regarding exact period by which loan 
extended after 2020, and amortization details, but all 
employer needs to know through end of 2020 is that 
no payments are due

• IRS should provide guidance on details before end of 2020

• Not clear whether a loan that as of 3/27/2020 was 
significantly delinquent, but for which cure period 
had not yet expired, qualifies for CARES Act extension

• Employers with this situation should probably wait until 
after end of year to issue 1099-R on deemed or loan 
offset distribution



CARES Act Plan Loan Rules –
Interaction With CARES Act 

Distribution Provisions
•Not spelled out in CARES Act, but IRS will likely apply 

same rules as it did for nearly identical provisions of 
KETRA in 2005 (See IRS Announcement 2005-92 for 
KETRA rules)

• If a non-CARES Act loan defaults during 2020, then if 
employee qualifies to receive a CARES Act distribution (i.e., 
satisfies the “affected by COVID-19 or SARS-CoV-2” 
definition)

• If the default results in a “loan offset” distribution, e.g. the 
employee has terminated or otherwise qualifies to receive a 
plan distribution, the resulting “phantom income” would be 
includable in income over 3 years and would be eligible for 
rollover during 2020-2022 period

• If employee is not eligible for an actual distribution, so has a 
“deemed distributed loan,” e.g., continues to be employed, 
then “phantom income” may not qualify for CARES Act 
distribution rules

• Some uncertainty, but very important for employees with 
defaulted loans in 2020, so employers  should stay tuned and 
wait to issue 1099-R’s until guidance issued



CARES Act Says No RMDs 
from Defined Contribution 

Plans for 2020

• RMDs are “required minimum distributions” from qualified 
retirement plans and IRAs that generally must be made after 
employee has attained age 72

• In the case of an employer-sponsored qualified retirement plan (i.e., not 
an IRA), RMDs are not required to start until employee has separated 
from employment, if works past age 72

• Applies to RMD for 2019 that was not required to be made until April 1, 
2020, because 2019 was first distribution calendar year and April 1, 2020 
was required beginning date (RBD) as well as RMDs otherwise required 
to be made “for” 2020, e.g. where RBD was before 2019

• Does not apply to distributions required to be made in 2021 “for” 2020 
because RBD is in 2020

• RMDs do not ordinarily qualify for rollover, but under CARES Act an RMD 
distributed in 2020 may be rolled over

• But CARES Act does not contain an extension of “within 60 days” 
requirement for rollovers



CARES Act Contains Some Temporary 
Relief for Single Employer Defined 

Benefit Plans

• Quarterly minimum funding contributions otherwise 
required to be made during 2020 may be deferred to 
January 1, 2021

• Plan can use prior year’s AFTAP for 2020 for purposes of 
determining benefit restrictions triggered when AFTAP 
drops below 80% or 60%

• Further decline in corporate bond rates and first quarter 
equity market losses are “perfect storm” for DB funding, 
but because of interest rate averaging over multi-year 
period and 7-year amortization of investment losses, will 
not hit valuations immediately or all at once

• More comprehensive legislative relief may be required 
for single employer defined benefit plans because of 
further lowering of interest rates and asset value declines 
resulting from COVID-19 pandemic



409A Tax Rules Inflexible for 
Executive Nonqualified 

Deferred Compensation Plans

• Because of current economic conditions, nonqualified deferred 
compensation (NQDCP) is relatively unattractive

• Executives deferring into plan may be concerned about employer’s ability to 
pay NQDCP obligations

• Employers may want to reduce matching or other employer contributions

• However, tax rules that govern NQDCP plans (Section 409A of Code) 
are very rigid, and to date there has not been any CARES Act-like relief 
forthcoming from Congress or IRS

• Executive contribution elections can generally not be changed for current year

• Distributions to executives cannot be accelerated

• Plans generally cannot even be terminated proximate to “downturn in 
financial health of [employer]”

• Exception: Executives can generally take distribution and stop elective 
contributions if qualify under “unforeseeable financial emergency” 
rule



Benefit Plans and 
the Tolling of Time

• New DOL and IRS guidance changes 
when and how the timing works for 
many components of benefits

• The time between March 1, 2020 and 
60 days after the national emergency 
ends, is tolled for the following:

• Special enrollment

• COBRA election, notification of an event  
and some payments

• Filing some claims and appeals



HSA and Telehealth

• HSAs can be used for telehealth in 2020 
without reaching deductible threshold

• Telehealth is being broadly interpreted, but 
does have limits

• Feminine and menstrual products can be 
purchased tax-free with HSAs, Archer MSAs 
and Health FSAs, retroactively to January 1, 
2020



Flexible Spending Accounts 
(FSAs)

• Changes in availability of dependent care or 
who is the provider would permit a change in 
contributions to Dependent Care FSA

• Other changes, including health FSA changes 
are limited to the already existing life events



HIPAA

 Still applies and requires careful 
consideration when obtaining information 
from the plan

 HIPAA provisions changed to provide 
clearer notices and provide for stronger 
non-discrimination provision 

 HIPAA, privacy laws and employee 
temperatures 



Student Loan Benefits

 Employers can pay for student loan 
payments, tax-free, up to $5,250

 Part of existing program for employee 
educational assistance or standalone

 Only for 2020

 Requires a written document describing 
the benefits, eligibility and other 
options

 Requires fairly broad eligibility 



Affordable Care Act: 
Implications of Furloughs

• ACA affordability rules still apply

• If employees are required to pay during 
furlough, ensure the affordability rules 
are satisfied

• Especially if self-insured, ensure 
changes from standard benefits are 
permissible and memorialized in the 
plan documents



Recovering Costs When 
Furloughs End

 You can opt to pay the costs of 
benefits now and require 
repayment upon return

 Payment can be in a lump sum or 
over time

 Recovery from those who do not 
return to work can be very difficult, 
depending on the plan documents 
and state law



Other Benefits During a Furlough

• Most health insurance companies have 
agreed to permit coverage to continue up 
to 120 days

• Check with the insurance company to 
confirm requirements 

• Other benefits may also continue 

• Repayment of benefits during the furlough 
can be repaid once furlough ends



Unemployment and benefits

 Receipt of benefits will not prevent 
unemployment benefits, in most 
circumstances

 The biggest concern is whether insurance 
companies will permit them to continue

 Another concern is the long term impacts of 
continuing to pay benefits once layoff occurs



Paycheck Protection Program:
Benefits Implications

• You have to use 75% for payroll expenses

• Payroll includes many benefits

• All health care benefits paid by the 
employer 

• All current retirement benefits 

• Also included, benefits to union benefits 
funds



Paycheck Protection 
Program:

Benefits Implications

Payroll expenses does not 
include:

• Past due amounts

• 2019 contributions

• 2020 contributions that would not 
otherwise be made currently



Looking Ahead: ICHRAs

 Individual Health Reimbursement 
Arrangements 

 Provide employers with a defined 
contribution option and employees the 
flexibility to choose

 There is a minimum amount of employees 
(or at least a class of employees) that need to 
be covered

 Can be offered with traditional coverage, but 
not to the same employees at the same time

 There is a minimum contribution



Looking Ahead

• Watch for ongoing changes as more 
adjustments are made to reflect 
COVID-19

• We will continue to update on 
those changes

• There were existing law changes 
that require plan amendments by 
the end of the year



Questions?



Thank You 

Charles Russman

(248) 988-5868

crussman@clarkhill.com

Luke Bailey

(214) 651-4572 

lbailey@clarkhill.com

Ed Hammond

(248) 988-1821

ehammond@clarkhill.com

James Olson

(412) 394-2339

jolson@clarkhill.com

Brad Oxford

(210) 250-6114

boxford@clarkhill.com

Mark Kossow
(609) 785-2916

mkossow@clarkhill.com

To help provide perspective and education on 
COVID-19, Clark Hill attorneys have produced several 

pieces of thought leadership to assist clients and 
colleagues through this difficult and rapidly-changing 

time. 

Please visit www.clarkhill.com/pages/covid-19 for 
access a wide range of resources related to 

coronavirus.



Legal Disclaimer

This document is not intended to give legal advice. It is comprised of general information. 
Employers facing specific issues should seek the assistance of an attorney.
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