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Introduction to the Topic

▪ COVID-19 and its impact on contractual obligation or Why Now?

▪ Agenda 

▪ The Law

▪ Common Applications

▪ Danger Zones

▪ Best Practice Tips
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THE LAW

▪ Choice of Law

▪ Terms and Conditions: whose apply?

▪ Determining where no clause
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The Law: Force Majeure Clauses

▪ Critical Factors and Terms:

▪ Circumstances giving rise to a force majeure event;

▪ Notice requirements;

▪ Mitigation efforts; 

▪ Negative implications;

▪ Scope and duration;

▪ Ejusdem Generis considerations; and

▪ Elimination of need for foreseeability
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The Law:  Force Majeure Clauses

▪ Other Considerations:

▪ Considerations if you receive a Force Majeure notice from a vendor, 
customer or tenant.

▪ Considerations before you send out a Force Majeure notice.  

▪ Assurance of Performance

▪ Risk of repudiation and anticipatory breach

▪ Financial hardship not enough in itself unless extreme 
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UCC Section 2-615 and Impracticability

▪ (a) Delay in delivery or non-delivery in whole or in part by 
a seller who complies with paragraphs (b) and (c) is not a breach 
of his duty under a contract for sale if performance as agreed 
has been made impracticable by the occurrence of a 
contingency the non-occurrence of which was a basic 
assumption on which the contract was made or by compliance 
in good faith with any applicable foreign or domestic 
governmental regulation or order whether or not it later proves 
to be invalid.
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UCC Section 2-615 and Impracticability

▪ (b) Where the causes mentioned in paragraph (a) affect only a 
part of the seller's capacity to perform, he must allocate 
production and deliveries among his customers but may at his 
option include regular customers not then under contract as 
well as his own requirements for further manufacture. He may 
so allocate in any manner which is fair and reasonable.
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UCC Section 2-615 and Impracticability

▪ (c) The seller must notify the buyer seasonably that there will be 
delay or non-delivery and, when allocation is required under 
paragraph (b), of the estimated quota thus made available for 
the buyer.
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Common Law Doctrine of Impossibility

▪ The doctrine of impossibility means that some event occurred 
after contract formation, or there were some unknown 
circumstances at the time of formation, that renders strict 
performance of the contract impossible.

▪ Ways this doctrine is different than a Force Majeure Clause or 2-
615
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Frustration of Purpose

▪ Frustration of purpose/contract means there can still be 
performance but the reason for the performance no longer 
exists

10



COMMON APPLICATIONS

▪ Construction contracts

▪ Supply contracts

▪ Commercial Leases
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DANGER ZONES

▪ Drafting considerations

▪ Performance is excused only while the circumstances creating 
the situation exist

▪ Parties must mitigate

▪ There may be other sections in the contract that allow for 
termination or other consequences

▪ Payment is never an excusable event
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Best Practice Tips: If you are drafting:

▪ Pay attention to choice of law

▪ Do not mirror the doctrine of impossibility or impracticality

▪ Do not overdo the specifics, lest you rule out something that 
else

▪ Do not add in “foreseeability”

▪ Consider whether to include a diligence provision"
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Best Practice Tips: If you are drafting:

▪ Distinguish between fully excused non-performance and only for 
a set time

▪ Use conditions to set forth “if this, then that” scenarios—e.g., 
increased costs of over X%, then excused or renegotiate

▪ Are you better off under statutory or treaty remedies?

▪ What should be in the notice provision?
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Best Practice Tips: If your company is declaring

▪ Weigh the risks associated with declaring force majeure under 
the contract, i.e., premature repudiation

▪ Is performance still possible

▪ Is it a long term relationship with other party such than 
renegotiation is possible
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Best Practice Tips: If you’ve received notice

▪ Have the declaring party substantiate the claim

▪ Perhaps counter with demand for assurance of performance

▪ Consider impact “up the chain” and whether the declaration 
received is itself force majeure event to be used by recipient to 
its creditors
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QUESTIONS?
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