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Retail and Hospitality  

Four Steps to Better Manage Premises Liability Claims 
By: Jason Canvasser and Ashley A. MacNamara 
 

While the last few years have brought new challenges to retailers, restaurants, and others in the 
hospitality industry, the traditional risks posed by premises liability claims has remained and will continue 
to impact businesses into the future. Managing and reducing the risks of premises liability claims should 
remain a key part of a robust risk management program. Businesses who have a physical space in which 
they interact with the public, including not just customers but vendors and suppliers as well, need to be 
proactive in addressing the potential for claims based on injuries occurring on their premises.  
 
In considering ways to reduce the risks posed by premises liability claims, it is important to remember 
the basis for these claims. In the business sector, most customers are considered invitees and are 
typically owed the highest duty of care.  In those instances where a person claims injury due to a 
condition on the premises, that person must show that there was a dangerous condition present which 
caused an injury; that the occupier of the premises knew or should have known about the condition; 
and that the occupier failed to correct the condition or to warn the person of the hazard. Discussed below 
are some simple steps businesses in the retail and hospitality industry can take to help avoid premises 
liability claims and to be better prepared to defend such claims when they occur. 

 

Step 1: Good Maintenance, Better Claims  

As the saying goes, an ounce of prevention is worth a pound of cure. One of the best ways a business 
can reduce claims associated with premises injuries is to take consistent steps to ensure that its premises 
is well maintained. Businesses should have a plan for preventative maintenance, as well as a clear plan 
of action for addressing issues as they arise. Known problems should be repaired or mitigated as soon 
as possible. Mitigation efforts can include a combination of warnings, markings, signs, and/or blocking 
access to the affected area, until the issue can be resolved.  

Businesses should document the efforts being made to remediate any problems and the notices provided 
to customers warning them of an existing danger. Being able to point to specific steps taken to mitigate 
hazards can be helpful in preparing a defense should a claim arise. This is especially true when mitigation 
efforts include enhanced housekeeping measures and warning signs. Failing to document these activities 
makes it difficult for a business to prove, sometimes years later, that it actually took these steps.  

Step 2: Housekeeping/Cleaning Policies: If you have a policy, follow it! 

Housekeeping and cleaning policies are fairly common for retailers and other businesses these days. 
Those who have a policy about the clearing and housekeeping of spaces open to the general public, 
should not only follow these policies, but document that they are doing so. 

While testimony from employees can provide general evidence about what a business was doing to keep 
its space free from hazards, there is no substitute for being able to point to logs, routine business 
practices, and other written evidence that shows specifically what steps a business was taking to cure a 
defect and warn customers of its existence.   
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It is important to remember that while these policies do not create a legal standard and are not the 
standard for what a claimant has to prove in a potential lawsuit, it can be hard for juries (and even 
judges sometimes) to remember this. Having a good written policy about the standards for areas open 
to customers that a business can demonstrate it was following (and routinely follows), can be extremely 
helpful to the defense of any case.  

Step 3: Documenting Incidents: No Time Like the Present 

Knowing which incidents will lead to a claim often requires a crystal ball. Small injuries can lead to large 
claims and sometimes seemingly serious injuries never amount to anything. At the time of any given 
incident, it is impossible to know how a potential claimant may attempt to proceed. In the face of this 
uncertainty, it is always best practice to document all incidents that occur on a business’ premises, no 
matter how small. In the course of documenting an incident, it is imperative to note, among other things, 
the condition of the property, any warning signs present, the condition of the person alleged to have 
suffered an injury, any verbal comments and complaints made by the individual, whether 911 was called, 
and the time of the purported incident. 

Documentation of incidents is especially important because a claim may not be brought until months or 
even years after the fact. After these lengths of time, much of the information which would have been 
the most useful for a business to defend against a claim may no longer exist. It is therefore very 
important that businesses document all incidents and collect all important information at the time of the 
incident.  

In addition to documenting that the incident occurred, businesses should collect statements from any 
employees that saw the incident or spoke to anyone involved, preserve any surveillance video, cleaning 
logs, and any physical objects involved in the incident. This information should be saved in a safe a 
location where it cannot be deleted or lost by accident. How long these materials should be saved 
depends on the location of the incident. Businesses should consult with legal counsel about their 
retention policies to confirm that materials are being saved for an appropriate length of time.  

Step 4: Don’t Let Insurance Trip You Up: Make Sure You Are Adequately Insured 

The steps above will not only help lessen the potential for claims but will provide a stronger defense 
should any claims be brought. However, no risk management program can eliminate 100% of all claims. 
Managing claims that are baseless or responding to claims where there are strong liability defenses, can 
still result in significant legal expenses and possible liability exposure at a trial. In order to protect 
themselves, businesses should ensure that they have sufficient insurance coverage for claims arising 
from injuries on their premises, along with the competent legal defense to such claims. 

In many general liability policies, the limits for claims involving bodily injuries are specific and may be 
less than the limits of insurance coverage available to the business overall. No one wants to find out 
after a claim is brought that they did not have the coverage they thought they did. Retailers and those 
in the hospitality industry should consult with an insurance professional about what coverage they have 
for personal injuries occurring on their premises and adjust their coverages as needed.  

 

 

The views and opinions expressed in the article represent the view of the author and not necessarily the official 

view of Clark Hill PLC. Nothing in this article constitutes professional legal advice nor is intended to be a substitute 

for professional legal advice. 
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