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It would probably surprise many consumers to know that the 
secret sauce of organic farming is livestock manure. Organic 

farms, like all crop farms, must fertilize the soil in order to 
maximize yield. Yet the National Organic Program prohibits 
the use of most synthetic commercial fertilizers,1 thus forging 
a symbiotic relationship between organic crop farmers (who 
need a natural source of nutrients) and livestock animal farms 
(who produce natural, nutrient-rich manure). So important is 
this connection that one organic crop farmer recently testified 
concerning his adjacent livestock farm that “[m]anure is not 
simply a byproduct. Manure is the product.”2 

Yet, despite organic farming’s reliance on manure as a com-
plete source of natural nutrients and the environmental ben-
efit of manure as a comparatively less soluble fertilizer—and 
thus more resistant to surface runoff than highly concentrated 
synthetic and mined fertilizers3—livestock manure is heavily 
regulated as a waste. Indeed, few areas of environmental law 
apply a more comprehensive set of regulations on relatively 
small businesses than those imposed on livestock farms that 
produce manure along with beef, milk, pork, poultry, eggs, 
and other staple foodstuffs—known in regulatory vernacular 
as Concentrated Animal Feeding Operations (“CAFOs”). This 
regulation is ostensibly aimed at preventing discharges of ex-
cess nutrients or bacteria derived from farms applying manure 
to crop fields or from water that might come into contact with 
the animals stabled on site. To do so, the State of Michigan 
governs nearly everything happening on (and off) the farm 
in excruciating detail. The State’s standards range from when 
and how manure can be applied to crops to how much stor-
age space farms must keep for manure and animal bedding to 
how animal remains are disposed of and to whom manure can 
be transferred. The Michigan Department of Environment, 
Great Lakes, and Energy (“EGLE”) applies these standards 
to farms by compiling the labyrinth of state and federal rules 
into a mandatory 35-page (recently grown to 44-page), single-
spaced “general permit” issued every five years.

But, although general permits are intended to be mere ad-
ministrative tools,4 EGLE has increasingly turned the CAFO 
General Permit into a means of circumventing the regulatory 
process. In its 2020 CAFO General Permit issued last year, 
EGLE has taken license to not just assemble existing state and 
federal regulations but to write new ones outside of the Ad-
ministrative Procedures Act’s rulemaking process. Those new 
standards create sweeping mandates for the industry, banning 
the transfer of manure during the first three months of the year 
and severely restricting its land application, vastly reducing the 
acreage of land available to receive manure, and even demand-
ing that farms plant useless vegetation throughout acres of their 
crop fields. Though purporting to base these conditions on the 
agency’s permitting authority (EGLE’s directive and power to 
assure that each permit meets state and federal standards),5 EG-
LE’s General Permit is not a quasi-adjudicative act like when 
the agency finds facts or applies the law to individual circum-
stances in deciding individual permit applications. Instead, EG-
LE’s policymaking by permit—issuing conditions that govern 
92.4% of farms directly and the other 7.6% indirectly—is a 
quasi-legislative act that requires, at a minimum, that the agen-
cy adhere to the quasi-legislative APA process.

Based on that foundational observation, the authors of this 
article have filed suit on behalf of over 165 CAFOs seeking a 
determination that EGLE has overstepped its authority. This 
article gives an overview of CAFO regulation and the nature 
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of the livestock farms’ current challenge. We will start with 
the CAFO state regulations, the underlying Clean Water Act 
requirements, and the permitting scheme. Then we will de-
tail the most significant of the new requirements EGLE has 
written into the 2020 General Permit and their anticipated 
impact on livestock farms. Finally, we will explain the nature 
of the challenges currently pending in the Michigan Court of 
Appeals and the Michigan Office of Administrative Hearings 
and Rules (“MOAHR”).

CAFO Permitting: Family Farms Meet the 
Regulatory State

A “CAFO” is a lot or facility where any of various types 
of animals—dairy cows, cattle, pigs, chickens, turkeys, and 
others—are stabled or confined for more than 45 days per 
year,6 and that is also defined as either a “large CAFO,” “me-
dium CAFO,” or is “designated by the department” as a small 
CAFO or medium CAFO.”7 “Large CAFOs” are those facili-
ties meeting the “CAFO” definition that maintain over 1,000 
animal units.8 The “animal unit” metric is a method of achiev-
ing some level of uniformity across animal types by applying 
a multiplier for each species of animal.9 For example, 1,000 
animal units translates into 700 mature dairy cows, 1,000 
cattle, 2,500 swine of over 55 pounds each, 10,000 sheep, 
55,000 turkeys, or 125,000 chickens (and so on).10 “Medium 
CAFOs” are those facilities with significantly reduced animal 
numbers11 that either (1) have been “designated by the de-
partment as a CAFO,” (2) discharge pollutants from their 
“production area” (where animals are kept) to the waters of 
the state via a manmade conveyance, or (3) discharge water 
directly into the waters of the state “from the production area 
which originate outside of and pass over, across, or through 
the facility or that otherwise come into direct contact with the 
animals confined in the operation.”12

Due to economies of scale, larger farms (which include 
many defined as CAFOs) are responsible for nearly half of all 
farm production.13 Still, 99% of farms in America are family-

owned farms.14 And that obviously includes the vast majority 
of CAFOs. Because the United States Department of Agricul-
ture (“USDA”) defines a “large-scale” farm as those with $1 
million or more in gross receipts,15 most CAFOs are relatively 
speaking still “small businesses” and are defined as such using 
the 250 employee-size and $6 million revenue-size definitions 
of Michigan’s APA.16

Even aside from the EGLE’s new mandates, CAFOs are 
subject to extensive environmental regulation under both 
state and federal statutory and regulatory regimes. The Clean 
Water Act17 defines CAFOs as “point sources.”18 Because dis-
charges from point sources must be permitted under the Na-
tional Pollutant Discharge Elimination System (“NPDES”),19 
CAFOs must also be permitted under that program as well if 
they discharge to a water of the state.20 And though CAFOs 
are defined by regulation as only the “lot or facility where . . 
. : (i) [a]nimals . . . have been, are, or will be stabled, or con-
fined, and fed or maintained for a total of 45 days or more 
in any 12-month period”21—and not the entirety of the live-
stock farming operation—courts have divined that discharges 
“from” a CAFO include any discharge caused by a CAFO’s 
land-application of manure (the process of spreading manure 
onto crops as a fertilizer).22 So the rules governing CAFOs are 
directed not only to the actions taking place at the CAFO site 
but also to land application of manure23 that happens often at 
multiple locations far removed from the CAFO site, such as 
neighboring crop fields that can use the manure’s nutrients for 
agronomical purposes, as long as such activities are under the 
control of the permitted CAFO.24

Because of the State of Michigan’s grant of administrative 
primacy under the Clean Water Act,25 CAFOs are subject to 
permitting under Part 31 of NREPA.26 State regulations require 
CAFO permits to go beyond setting effluent limitations (i.e., 
the maximum allowable rates for the discharge of a pollutant) 
for discharges from the physical site of a CAFO. In lieu of ef-
fluent limitations, the rules for CAFO permits require Com-
prehensive Nutrient Management Plans (“CNMPs”) that set 
standards to govern nearly every aspect of the farm’s opera-
tions—from setting parameters for controlling the use of water 
in the production area,27 to setting limitations on where animals 
may roam,28 to mandating storage requirements for the waste 
produced by the animals and prescribing rules for the main-
tenance and operation of storage facilities,29 to mandating the 
type of record-keeping a farm must maintain,30 and also to reg-
ulating the CAFO operator’s activities outside of the area that 
is designated as the “CAFO,” such as the land application of 
manure onto farm fields off site31—and much more.32 

Michigan’s primary means of applying these regulations to 
farms has been through use of a general permit. Michigan re-
quires CAFO owners or operations to obtain either an individ-
ual NPDES permit or a certificate of coverage under the general 
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permit unless exempted33—and approximately 256 of 277 non-
exempt CAFOs are subject to the general permit.34 Michigan 
administrative rules allow EGLE to issue “general permits” for 
categories of discharge “[u]pon a determination by the depart-
ment that certain discharges are appropriately and adequately 
controlled by a general permit . . . .”35 Michigan has done so 
for CAFOs for at least 15 years,36 revising its CAFO General 
Permit every five years.37 The general permit incorporates many 
of the existing regulatory requirements referenced above.38 In 
other words, most of the existing general permit conditions are 
“rules” that have been adopted as state or federal administrative 
rules before being incorporated into the permit.

What EGLE’s Revised 2020 CAFO General Permit 
Means for Farms

Following its five-year revision schedule, EGLE issued its 
2020 CAFO General Permit on March 27, 2020. Leading up 
to its final issuance, EGLE held three “stakeholder meetings” 
with certain groups, released a draft of the permit in Decem-
ber 2019, held three public meetings to receive comments, 
and also received written comments on that draft.39 But EGLE 
completely bypassed APA rulemaking procedures. Among 
other procedures required for rulemakings that EGLE ignored 
in drafting its wholly new regulatory requirements for CA-
FOs: (1) EGLE did not obtain pre-approval for rulemaking 
from an agency under the direct control of the Governor;40 (2) 
EGLE did not conduct a cost-benefit analysis that is required 
to evaluate the impacts of regulations on small businesses, lo-
cal governments, and others;41 (3) EGLE’s process was not 
subject to Legislative oversight;42 and (4) EGLE escaped re-
view by the Environmental Rules Review Committee—which 
includes members of both the agricultural industry and envi-
ronmental groups.43 The rulemaking process also substantively 
limits what an agency can do in rulemaking. For example, the 
APA requires that any exceedance of federal standards must be 
justified by “a clear and convincing need” for the departure.44 
And that determination can be later challenged in a suit under 
MCL 24.264.45 Thus, though EGLE’s process incorporated 
a minimal amount of public input, EGLE did not comply 
with the many APA mandates for “rules” that would subject 
its regulations to more significant public input, direct political 
oversight and accountability, and stricter judicial scrutiny.

Substantively, EGLE’s recent General Permit goes far be-
yond the already extensive requirements of state and federal 
regulations. Among the more significant determinations, the 
2020 General Permit prohibits the land application of manure 
between January and March each year, except where the per-
mittee meets specific limited exceptions and notifies EGLE 
beforehand.46 In other words, the permit presumptively bans 
applying manure to crops for a quarter of the year regardless 
of the field or weather conditions. Environmental groups have 

several times sought to enact this prohibition into law, but 
the Legislature rejected each attempt.47 Yet EGLE passed such 
a requirement without the quasi-legislative APA rulemaking 
process. Additionally, in conjunction with its ban on land ap-
plication, EGLE similarly bans the transfer of manure during 
those same months.48 So, although cows (or pigs or chickens) 
continue to produce manure all winter long, farms have no 
outlet for that ongoing production of waste and will be forced 
to build larger on-site storage lagoons. If farms use the pre-
dominant method for testing phosphorous in soil, another sig-
nificant condition of the General Permit requires permittees to 
utilize both 100-foot setbacks and “install and maintain” “35-
foot wide permanent vegetated buffer[s] along any surface wa-
ter of the state, open tile line intake structures, sinkholes, [or] 
agricultural well heads” bordering or located on fields where 
CAFO waste is land applied.4950 EGLE has also reduced the 
amount of allowable phosphorus that may be in soil to which 
manure is applied from 150 ppm to 135 ppm.51 Practically, 
this means that farms have fewer fields—all year around—
where they will be allowed to land apply manure. Additionally, 
farms within Total Maximum Daily Load (“TMDL”) water-
sheds are subject to even further restrictions, including that 
fields to which manure is applied must have phosphorus levels 
that test below 120 ppm52 or below 60 ppm in the winter,53 
and that EGLE may write additional, unspecified conditions 
into the permits of those farms as it sees fit.54 These and other 
conditions that EGLE added to its recent permit go far be-
yond the existing federal or state regulatory requirements for 
CAFOs. Indeed, EGLE’s added conditions are effectively new 
laws for CAFOs applicable to those farms through the General 
Permit (or an equivalent individual permit) which they are 
mandated to obtain.55

	
A “Rule” By Another Name: EGLE’s Regulation of 
CAFOs by General Permit

The principal challenge our group of livestock farms and 
agricultural associations has brought against the 2020 CAFO 
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General Permit is that the new conditions EGLE inserted into 
the 44-page permit are “rules.” EGLE, like any state admin-
istrative agency, is subject to the rulemaking requirements of 
the APA. Thus, where it adopts policies, standards, or regula-
tions of general applicability that implement or apply the laws 
that it administers—i.e., when the agency creates “rules” 56—it 
must do so through the rulemaking process.57 Moreover, case 
law is clear that the label or name that an agency gives to a rule 
does not govern whether it is, in fact, a “rule.”58 In passing the 
APA, the Legislature intended for the definition of “rule” to 
be broadly construed and any exceptions to be narrowly con-
strued.59 That approach effectuates the Legislature’s purpose in 
prescribing the rulemaking process, which is “to ‘ensure that 
none of the essential functions of the legislative process are 
lost in the course of the performance by agencies of many law-
making functions once performed by our legislatures.’”60

Our coalition believes that the new conditions EGLE 
placed into the 2020 CAFO General Permit fit exactly the 
definition of a “rule” and compelling EGLE to follow the 
rulemaking process will serve the APA’s purpose of subjecting 
agency policymaking to democratic checks. Rules are “policies, 
standards, [or] regulations” that are “general[ly] applicab[le]” 
to CAFOs and that purport to implement or apply the laws 
enforced by EGLE (Part 31 of NREPA). By issuing its 2020 
CAFO General Permit, EGLE has set agency policy regarding 
and issued standards for CAFOs. Further, the agency’s issu-
ance of the permit inherently declares that its conditions are 
generally applicable—they are intended to “cover a category of 
discharge[s],”61 namely, discharges from CAFOs.62 Moreover, 
EGLE’s new policies purport to administer or apply the law 
enforced by EGLE under Part 31 as EGLE has cited MCL 
324.3103 and MCL 324.3106 as the basis for the General 
Permit’s issuance and claims that these permit conditions are 
authorized extensions of the state and federal laws applicable 
to discharges. Accordingly, EGLE’s new conditions meet all 
three prongs of the definition of a “rule,” and before incorpo-
rating its conditions into the General Permit, EGLE should 

have promulgated its new regulatory mandates through the 
rulemaking process.  

That conclusion is consistent with federal law, which con-
siders nationwide permits to be exercises in rulemaking that 
must be promulgated like administrative rules under the fed-
eral APA63 and requires general permits to be promulgated as 
rules.64 It is also consistent with a recent administrative deci-
sion in North Carolina addressing conditions of that State’s 
general permit for CAFOs, which held that the challenged 
conditions of the general permit were “rules” that must be 
promulgated.65 Further, it is consistent with the general case 
law in Michigan governing what constitutes administrative 
“rules”—particularly in the context of form documents or 
conditions attached to licenses.

In AFSCME, AFL-CIO v Department of Mental Health,66 
for example, the Michigan Supreme Court analyzed whether 
the terms of a standard-form contract used by the Depart-
ment of Mental Health in contracting with a few hundred 
group home providers constituted “rules” under the APA.67 
The contract delegated to these private entities functions oth-
erwise assigned to the Department and subjected their provi-
sion of such services to standards for care and staff training 
via contract.68 And the Department’s contract was inflexible, 
offered to the providers without negotiation.69 Therefore, the 
Court held that the contract terms were “rules” requiring 
promulgation.70 

Likewise, in Delta County v Department of Natural Re-
sources, the Michigan Court of Appeals held that conditions 
of a license requiring adherence to 31 departmental guidelines 
and policies were “rules.”71 The Court observed that condi-
tioning a license on acceptance of such guidelines made the 
guidelines “effectively . . . rules under the guise of guidelines 
and policies.”72 The Court rebuked that “[t]he rights of the 
public may not be determined, nor licenses denied, on the 
basis of unpromulgated policies.”73 And the Court admon-
ished that “[t]he rulemaking procedures of the APA may not 
be circumvented.”74 As occurred in both of these cases, EGLE 
here seeks to fold mandatory standards into a form document 
and condition a permit on acceptance of those standards. 
Those standards are therefore “rules.”

EGLE’s chief response to this allegation has been to defend 
its authority to issue general permits and thus the policy de-
terminations it incorporated into this particular permit. But 
the administrative law question is not whether EGLE can is-
sue general permits. Instead, the question is whether, as a pre-
requisite to incorporating new mandatory standards into its 
CAFO general permit, EGLE must submit its quasi-legislative 
policymaking judgments to rulemaking. As described above, 
the APA requires EGLE to do so. EGLE has also said that its 
decision to issue a general permit is discretionary, thus falling 
within the exception for rules under MCL 24.207(j) for “a 
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