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“We need to take a longer view, that invests in building greater 
resilience to withstand the kinds of shocks we’ve seen over 
and over, year in and year out, whether it’s the pandemic, 
extreme weather, climate change, cyberattacks, or other 
disruptions.”

President Biden, October 13, 2021.



State of the Crisis and Steps Taken

• Rising inflation. 5.3% 

• Consumer demand for tangible goods.

• No easy solutions – problems expose a dysfunctional system.

• Government outreach and collaboration with trade community and private sector.

• July 9 executive order Promoting Competition in the American Economy.

• FMC investigation of carrier costs. 

• October 13 Presidential remarks on Efforts to Address Global Transportation Supply Chain 
Bottlenecks.  



Made in the USA

• Invest in infrastructure and systems to improve ability to move goods.

• Support domestic production. 

• Trade remedies (tariffs, quotas).

• Regulatory compliance and enforcement (“non-tariff barriers”)



Ports - 24/7 Operation (LA and Long Beach) 

• 40% of shipping containers go through these ports.

• Traditionally ports only open Monday-Friday and closed on nights and weekends.

• Biden Administration negotiated extended hours with the two ports.

• Adds 60 extra hours per week and doubles the hours the ports are open during the year.

• Need for coordination with truckers, customers for delivery and warehousing.

7



Private Sector Efforts

• Supply chain is almost entirely in the hands of private businesses.

• Companies hiring drivers, trucks, rail cars.

• Walmart has committed to 50% increase in off-peak hours in several weeks.

• Target, Home Depot and Samsung also ramping up off-peak operations

• FedEx and UPS also increasing amount of goods they move at night.

• Lobbying – use of Navy facilities; cancellation of tariffs on Chinese products.

8



Skyrocketing Freight Costs

• Lack of competition among carriers; consolidation.

• Three shipping alliances, including nine cargo carriers account for more than 80% of global 
market for oceangoing vessels.

• U.S. has just seven major railroads, down from 33 four decades ago. 

• Carriers and rail lines present shippers with “take-it-or-leave-it” deals.

• Lack of competition is not the principal reason; market forces also play big part (consumer 
demand, trade wars, weather, economic/geopolitical). 

• Freight rate deregulation and fluctuation based on market forces.

• Carriers’ capacity costs, demurrage and other fees.  

• Collusion, antitrust, anticompetitive behavior? 
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“The Commission has a compelling responsibility to 
investigate the situations that currently exist in our major port 
gateways. The Commission is concerned that certain practices 
of ocean carriers and their marine terminals may be 
amplifying the negative effect of bottlenecks at these ports and 
may be contrary to provisions in the Shipping Act of 1984. The 
potentially unreasonable practices of carriers and marine 
terminals regarding container return, export containers, and 
demurrage and detention charges in the Ports of Los Angeles, 
Long Beach, and New York/New Jersey present a serious risk 
to the ability of the United States to handle trade growth.”

FMC Commissioner Dye Statement November 20, 2020.



Federal Maritime Commission
• Independent Federal Agency established in 1961.

• Five commissioners.

• Traditional focus on licensing and regulation of—

• Ocean Transportation Intermediaries (ocean freight forwarders and non-vessel operating 
common carriers) and

• Vessel operating common carriers.

• FMC Office of Administrative Law Judges.

• ALJs are independent decision makers who resolve cases involving alleged violations of the 
Shipping Act of 1984 (“Shipping Act”).

• ALJ decisions may be reviewed by the Commission.



Timeline

• March 31, 2020 - FMC Orders Fact Finding Investigation (FF29). 

• May 20, 2020 – FMC Issues Final Interpretive Rule on Demurrage and Detention Under the 
Shipping Act of 1984.

• June 17, 2020 – Commissioner Dye Announces Findings of Discussions with Stakeholders in Los 
Angeles/Long Beach.

• August 14, 2020 – Commissioner Dye Completes Work in NY/NJ.

• November 20, 2020 – FMC Issues Supplemental Order

• Authorizes Commissioner Dye to investigate ocean carriers operating in alliances.

• Expands investigation to include policies and practices of shipping companies related to 
detention and demurrage, container return and container availability.

• December 17, 2020 – Commissioner Dye Advises Shippers and Truckers to File Complaints.
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Interim FF 29 Recommendations (July 28, 2021)

• Minimize Barriers to Private Party Actions.

• Clarify Commission and Industry Processes.

• Encourage Stakeholders to Assist with Commission Investigations.

• Bolster FMC’s Office of Consumer Affairs and Dispute Resolution Services Ability to Facilitate 
Dispute Resolution.
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Reasonableness of Demurrage and Detention Charges

• Demurrage and detention charges include any charges assessed by ocean carriers, marine 
terminals or OTIs related to use of marine terminal space or shipping containers.

• Incentive principle governs reasonableness of charges.

• The intended primary purpose of charges is a financial incentive to promote freight fluidity.

• Application of incentive principle—

• Cargo availability;

• Empty container return;

• Notice of cargo availability; and

• Government inspections.



FMC Complaints

• YSN Imports Inc. v. Feige “Peggy” Oberlander – Feb. 26, 2021

• Greatway Logistic Group v. Ocean Network Express – May 25, 2021

• MSC Industries v. COSCO Shipping Lines and MSC Mediterranean Shipping Company – July 28, 
2021

• Eucatex of North American v. CMA CGM and Fenix Marine Services – August 31, 2021



YSN Imports

• Parties:

• Complainant - YSN Imports.

• Respondent – Feige “Peggy” Oberlander, U Shippers Group, U Shippers Group 
Management.

• Importer seeks cease and desist order and reparations from Shippers’ Association.

• Association had service contract with Maersk.

• In December 2020, Association began charging an extra management fee of $1,200 per 
container.

• Alleges Shippers’ Association’s additional fees were “for profit” and violated association’s non-
profit status under Shipping Act.



Greatway Logistics

• Parties:

• Complainant - Greatway Logistics Group, LLC (NVOCC)

• Respondent – Ocean Network Express PTE, Ltd. (“ONE”) (Singapore VOCC)

• ONE filed suit in federal court to recover accrued freight/demurrage/storage fees from 
Greatway.

• This suit alleges that Greatway is liable for charges as an agent of importer.

• In response, Greatway filed complaint with FMC alleging unjust and unreasonable practices 
with respect to demurrage and detention charges.



MSC Industries

• Parties:

• Complainant – MSC Industries

• Respondents – COSCO Shipping Lines and MSC Mediterranean Shipping Company

• Allegations:

• Carriers refused to minimum quantity commitments negotiated in service contracts.

• Carriers action forced MSC to purchase services on spot market.

• MSC Industries and COSCO settled the dispute in a confidential agreement. FMC approved 
settlement on September 23, 2021. 

• MSC Mediterranean Shipping Company has not settled with Complainant.



Eucatex

• Parties:

• Complainant – Eucatex of North America

• Respondents – CMA CGM (America) LLC (VOCC) and Fenix Marine Services (Marine Terminal 
Operator).

• Allegations:

• Eucatex engaged NVOCC to arrange transport of containers from Brazil to US.

• NVOCC engaged CMA to transport the goods.

• CMA designed Fenix as the terminal to process the containers upon arrival in LA.

• CBP selected one or more container from each shipment for inspection.

• Fenix delayed delivery of containers to CBP.

• Containers not selected by CBP were not released until inspection completed.

• Eucatex requested extension of free time, but was denied.

• Eucatex was required to pay demurrage charges before receiving containers.
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Trucks, Drivers and Warehouse Space:
Coping with Scarcity Inland

• A self-feeding cycle of shortages

• Driver shortages dampen demand for new trucks

• Truck component shortages feed scarcity on supply side

• Astounding result: 

• Freight bottlenecks everywhere, but …

• Class 8 truck orders down 10.9 percent! 

• Source: Transport Topics, October 11, 2021 (September YOY)



Where to Start Finding Solutions?

• Conserve driver time at shippers’ and receivers’ docks:

• Set up appointment systems and follow them.

• Consider alternatives for reducing delays due to bill of lading exceptions (overages, shortages, damages)

• “Shipper’s load and count” at origin

• “Greenlight” system at destination

• Exceptions noted on BOL

• Smart phone photos saved as backup

• Driver released

• Claims processed per contract with shipper

• Financial incentives for prompt loading/unloading – using transparent contracts to reduce FMC-style 
demurrage/detention disputes



Where to Look Next?

• Conserve driver hours at carrier dispatch level

• Are you using all the flexibility allowed in FMCSA’s re-definition of “on-duty time” in its final rule issued June 
1, 2020?

• Allowable driving time was not increased, but…

• Short-haul “time-card” drivers now can be on-duty for 14 hours instead of 12

• Longer-haul drivers get no increase in their 14 hours of on-duty time, but…

• Up to three hours of their “split sleeper berth” time now can be treated as “off-duty” rather than “on-duty” and…

• Their half-hour of FMCSA rest break time also can be treated as “off duty.”

• Remember, no “zero-defects” DVIRs need be filled out anymore.

• Look cautiously at “personal conveyance” guidelines from FMCSA. 



Looking at the Next Level –
Legal Infrastructure (Preemption)

• Conflicts abound between federal and state transportation law

• This is a patchwork that needs mending

• Constitutional law establishes federal preemption in three ways:

• Maritime grant gives federal courts exclusive jurisdiction over maritime/admiralty 
controversies

• Commerce Clause empowers Congress to regulate interstate and foreign commerce, 
including intrastate matters affecting such commerce

• Executive branch can enforce laws within scope of Commerce Clause



Unfinished Preemption Business at FMCSA

• Meal and rest breaks for drivers in California and elsewhere:

• Agency has made a good start by ruling that federal law is preemptive for interstate drivers 
subject to FMCSA rest break rules

• Unfinished business: “time card” drivers

• Use of owner-operators (independent contractors) by motor carriers:

• Agency has long held that a carrier’s “control” of an owner-operator’s compliance with 
federal truck safety regulations is consistent with independent-contractor classification 
under federal labor law

• Agency has hung back, however, on preemption rulings as to state laws (such as “AB-5”in 
California) attempting to create a presumption that owner-operators are employees



Unfinished Preemption Business before the Courts

• Dynamex and other cases challenging AB-5 and similar state statutes are before the Supreme 
Court in pending petitions, but have not yet been accepted for review

• The C.H. Robinson case, in which plaintiffs’ personal injury lawyers seek to hold a freight broker 
and its customer(s) liable for “negligent selection” of a carrier involved in a fatal crash when 
handling their freight, is also before the Supreme Court, but has not been accepted for review

• The Solicitor General (SG) has not yet taken a position on either case

• SG’s reticence is puzzling in view of: 

• case law preempting state efforts to outlaw use of owner-operators, and

• statutes conferring on FMCSA the sole power to determine the safety fitness of a motor 
carrier.



IN SHORT:

• Regardless of individual views as to the role of state laws with regard to the “gig economy,” 
labor relations and traffic safety, protecting a national transportation system with uniform 
federal laws for interstate trucking is unfinished business for all three branches of the federal 
government  - including Congress when considering infrastructure legislation.

• National consistency in trucking regulation is essential to provide cargo owners with 
nationwide port access on equal terms, and to avoid:

• escalating transportation costs due to inconsistent state regulations and 

• increasing insurance costs due to runaway state jury verdicts in accident cases. 



Thank You!
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