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Rising Freight Costs and Port Delays: Finding Solutions 

to a Supply Chain Crisis Across Industries 

Top Ten Takeaways 

1. Section 301 (China) and 232 (global – steel and aluminum) tariffs remain in place and have 
contributed to post-pandemic global supply chain disruptions. Companies may experience 
additional delays in the supply chain due to increased scrutiny by Customs and Border 
Protection of imports suspected of evading antidumping or countervailing duty orders, or 
products that may have been made with forced labor (Withhold and Release Orders). The Biden 
Administration is seeking to strike a delicate balance in helping domestic producers compete 
with foreign competition through strict enforcement of import laws without stifling American 
businesses’ ability to efficiently source components globally. This has included invitation for 
comments from the industry on whether to extend certain Section 301 tariff exclusions. In the 
meantime, litigation challenging “tranche 3 and tranche 4” of those tariffs continues at the 
Court of International Trade. 
 

2. The Federal government has been actively engaging stakeholders to reduce delays in the 
supply chain, including negotiating the 24/7 operation of port facilities in Long Beach and Los 
Angeles. 

 
3. The Administration has also requested the Federal Maritime Commission (“FMC”), an 

independent regulatory agency, to make expanded use of its authority to investigate and 
resolve disputes between carriers and importers, especially in the areas of demurrage and 
detention charges. On July 28, 2021, the FMC released interim recommendations in a fact 
finding investigation (docketed as FF29), calling for the agency to work on minimizing barriers 
to private party actions, clarifying Commission and industry processes for pursuing complaints, 
encouraging stakeholders to assist with Commission investigations, and bolstering the ability of 
FMC’s Office of Consumer Affairs and Dispute Resolution Services to assist shippers and carriers 
in resolving such matters. 

 
4. To date, very few parties have taken advantage of these new FMC initiatives. However, four 

complaints in this area have been filed with the FMC. The cases seek to remove and refund fees 
unfairly levied on shippers, allege and oppose unjust and unreasonable demurrage and 
detention charges, uphold negotiated prices from service contracts with carriers, and challenge 
unreasonable delays in processing entire shipments when portions of the cargo have been 
selected for inspection by U.S. Customs.  

 
5. Further adding to shipping delays and costs is a self-feeding cycle of shortages in trucks, 

drivers, and storage space, leading to a dramatic reduction in shipping capabilities. Driver 
shortages dampen demand for new trucks, which leads to delays in truck access to container 
terminals and warehouses, which further dissuades new driver entry into the market. 

 
6. Companies looking to reduce delays should look at conserving drivers’ time spent at shipping 

and receiving docks by setting up appointment systems, consider implementation of a 
“greenlight” system to facilitate early release of drivers when bill-of lading exceptions occur 
(such as overages, shortages, and damage), and utilizing the flexibility allowed for by the 
Federal Motor Carrier Safety Administration’s updated definition of “on-duty time” in its June 1, 
2020, final rule. 
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7. Further issues in supply chain management have occurred as a result of conflicts 

between federal transportation laws and the patchwork of laws affecting labor 
relations, drivers’ hours, and liability for truck accidents in individual States such as 
California. These major issues of federal preemption are pending before the Supreme 
Court in several cases which have not yet been accepted for review. 

 
8. Protecting the national transportation system with uniform federal laws for interstate trucking is 

unfinished business for all three branches of the federal government - from the Biden 
administration’s actions on supply-chain congestion in the past few months, to the Supreme 
Court’s outstanding cases on federal preemption in transportation law, and Congress when 
considering infrastructure legislation. 

 
9. Federal agencies are actively undertaking a range of actions in response to recent executive 

orders and other presidential direction on the nation’s supply chain issues. Some of those 
measures are already public, but more detail will likely become visible this fall when the Office 
of Information and Regulatory Affairs (“OIRA”) releases the Fall 2021 Unified Agenda of Federal 
Regulatory and Deregulatory Actions, which will list all proposed rules currently under 
development at federal agencies. That publication should offer a helpful window into planned 
regulatory responses to the nation’s supply chain woes. 

 
10. Supply chain disruptions will continue for at least the next six months even if the COVID 

pandemic continues to recede.  It will take time for federal policies to be implemented in a time 
of political conflict, and for the marketplace and regulators to address issues such as driver 
shortages, port congestion, and high demand for consumer goods. 

 

 

This webinar was hosted by Clark Hill on Wednesday, October 20, 2021. A recording of the full webinar 

can be viewed here. 
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The views and opinions expressed in the article represent the view of the author and not necessarily the 

official view of Clark Hill PLC. Nothing in this article constitutes professional legal advice nor is intended 

to be a substitute for professional legal advice. 
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