
 

Internal Investigations in Manufacturing: 

Pitfalls, Protocols & Practical Tips 

Top Ten Takeaways 

1. Companies must anticipate that their internal investigation may be scrutinized.  Therefore, it is 
important to remember that investigations should not be delayed and promptness matters. However, 
do not lose sight of the fact that each investigation has its own time frame.  

2. When conducting an investigation beware of any conflict of interest. To this end, companies should 
not have investigators investigate their own work or alleged wrongdoing.   

3. In courts, internal investigation can save or sink legal defenses. The courts look at investigations 
through a different lens and often look at the motivations behind the investigation and not whether the 
investigation was done perfectly. For example, courts have not required that an investigator interview 
every witness offered by the accused, but those who are interviewed must support the ultimate 
decision.  

4. When conducting an internal investigation, make sure to conduct the investigation with an eye that 
the investigation may be discoverable, even if conducted by an attorney. Also, do not engage in any 
surveillance, workplace searches, "sting operations," undercover activities, or the monitoring of 
electronic data and devices, without notifying the Company's attorneys.  

5. An employer may need to conduct an investigation even if: (1) No one requests that an 
investigation be conducted, (2) The person complaining requests that no investigation be conducted, 
(3) The person complaining states that he or she is speaking "off the record," (4) The employer's 
policy requires that complaints be in writing, and no written complaint has been filed and (5) The 
relevant facts appear to be clear to you. 

6. Before you conduct any investigation, you should plan ahead by developing a list of investigatory 
resources and begin thinking about who might participate in the investigation. You should also check 
existing policies as these policies may be discoverable. Finally review all protocols for conducting 
investigations, even if they are only internal and make sure your protocols give you discretion to 
deviate from them when necessary or appropriate.  

7. When conducting an investigation, the first thing that may need to be considered is how to stop the 
bleeding and whether any alleged illegal activity ceased. You may also need to recommend either that 
the alleged wrongdoer be put on paid or unpaid leave or that the complaining employee be removed 
from the alleged toxic work environment.  However, despite any time pressure you must develop an 
investigation plan. At a minimum you should: (1) develop a list of questions to be resolved/define the 
scope of the investigation, (2) establish the lines of reporting and supervision, and (3) assess the 
purpose and objectives of the investigation.  

8. Always keep in mind that the objective of the investigation is to: (1) gather facts and relevant 
evidence, so that appropriate employment action can be taken, (2) obtain information that may assist 
the company in defending against employment claims, (3) formulate strategy to deal with government 
investigation or a lawsuit, (4) deal with actual or potential allegations of whistleblower, (5) 
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demonstrate the employer's seriousness in addressing issues of possible misconduct; (6) demonstrate 
commitment of employer to its employment policies.  

9. Once you decide who will be conducting the investigation (i.e. Non-attorney outside investigator, 
outside counsel, in-house counsel or Human Resources representative) the next step is to review any 
relevant employer policies and procedures, establish protocols for preserving privilege and 
confidentiality, and identify the order and timeline for interviews. Of course, do not forget to anticipate 
what can go wrong.  

10. When deciding whether or not to record the interview keep in mind that although recording the 
interview preserves the witness' statement in his/her own words and minimizes the likelihood of 
allegations that the witness' statement was coerced, recoding the interview may cause the witness to 
be less forthcoming and may result in the recording of unrelated information that the Company may 
not wish to record. Also, should you decide to obtain written statements, keep in mind that although 
written statements preserve the information provided by the witness, written statements create a 
discoverable record of potentially harmful evidence.  

Bonus. As you wrap up the investigation review all of the evidence and consider the type and quality 
of the evidence obtained. In addition, make sure to assess witness credibility and determine whether 
any witnesses were biased or whether the witnesses had any improper motives for providing untrue 
information.  Then, check your own findings and conclusions to make sure they are not affected by 
unconscious bias. 
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Paul Starkman’s employment law practice is 
dedicated to solving employers’ workplace 
issues through counseling, litigation, and 
assisting in transactions. He represents large 
corporations, mid-sized companies, not-for-
profits, family and closely-held businesses, 
and start-ups in a variety of industries with 
their employment problems. Paul works with 
business owners, executives, boards of 
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them ahead of the curve on changing 
employment laws. 

 Jose Cabada represents employers in a wide range 
of employment-related matters, including claims of 
discrimination, harassment, wrongful termination, 
retaliation, and wage and hour violations. 
 
 

This webinar was hosted by Clark Hill on 
Wednesday, December 8, 2021. A recording of the 
full webinar can be viewed here. 

 

Legal Disclaimer  

This document is not intended to give legal advice. 
It is comprised of general information. Employers 
facing specific issues should seek the assistance of 
an attorney. 
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