
 

 

Approaches, Policies & Legal Risks: 

Employee Drug Testing for Manufacturers  

Top Ten Takeaways 

1. Recent data suggests that more than 10% of Americans are active marijuana users.  
Practically speaking, this means that one in ten employees is an active marijuana user. As 
employers navigate the implications of this, they may find their drug testing policies are “weeding 
out” their potential workforce.  

2. Federal law prohibits the use of certain substances. 
In addition to some general criminality, federal laws prohibit some substances altogether. Federal 
law also places some limitations on workforces of federal contractors. However, federal law does 
not end the discussion; state and local law may regulate employers and substances differently. 

3. Medical and/or recreational marijuana use may be protected in some states. 
Being aware of the legal landscape on the state and local level is imperative to understanding 
the breadth of options available to manufacturing employers in their policies. 
 

4. When a workforce is unionized, applicable policies will be a subject of bargaining. 
Drug testing policies are a mandatory subject of bargaining; this will typically include discipline 

and discharge for drug use, positive drug tests, as well as the grievance procedure.  

 
5. States may permit use, but this does not necessarily mean use is permitted at the 

expense of safety. 
The majority of states permit medical use of marijuana, while the number of states permitting 
recreational use continues to rise. Even when there are restrictions on testing or discrimination, 
some state governments have implemented safety sensitive position carve-outs.  
 

6. Pre-employment drug testing may limit recruiting. 
As the market continues to be saturated with jobs, the manufacturing industry has generally 
struggled to get new employees in the door. Pre-employment drug testing may create an 
additional hurdle for manufacturers. Some employers have shifted from pre-hire testing to post-
hire testing or no testing.  
 

7. Not all drug use is illegal or abusive. 
Some drugs that impact safety and drug testing are prescribed and legal under federal and/or 
state or local law. Employers can ask about illegal drug use. Inquiries about medications may 
also be permitted where they are job related and consistent with business necessity. However, 
certain medication use may implicate the Americans with Disabilities Act. 

8. Remember the Americans with Disabilities Act guideposts. 
The use of medical marijuana may indicate a disability in some circumstances. Employers should 
continue to consult their ADA guideposts and perform individualized assessments as required by 
the ADA. 
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9. Impairment on the job is generally not permitted under the law. 
THC may show up in a drug test significantly longer than impairment lasts, in contrast to alcohol 
presence. Focusing on objective indicators and effective training for supervisors may help 
employers who struggle with analyzing how positive test results implicate their drug use policies. 
 

10. There is no one-size-fits-all policy. 
From varying levels of safety-sensitive positions to the changing legal landscape with respect to 
the protections of marijuana usage, manufacturing employers should carefully determine what 
policy fits their needs—and applicable laws. If you have any questions, contact your Clark Hill 
attorney 
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______________________________________ 

This webinar was hosted by Clark Hill on 

Wednesday, March 23, 2022. A recording of the 

full webinar can be viewed here. 

 

Legal Disclaimer  

This document is not intended to give legal 

advice. It is comprised of general information. 

Employers facing specific issues should seek the 

assistance of an attorney. 
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