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• Preliminary considerations

• Best practices/ Legal implications:

• Preparing the workplace for safe re-entry

• OSHA/ CDC guidelines

• EEOC permitted measures

• Hiring/ Rehiring

• Furloughs/ Layoffs

• Refusals to RTW

• Telework, accommodations, & FFCRA

• Takeaways/ Action steps

Reopening the Workplace: A Roadmap



Preparing the Workplace for 
Safe Re-Entry

Look to:  

• What does your State/Local law require?

• What does OSHA recommend? 

• What does the CDC recommend?

• What does the EEOC allow? 

• What do your customers require?  

• What does your insurance require? 



Texas Executive Order GA29 – July 2, 2020
Every person in Texas shall wear a face covering over the nose and mouth when inside a 
commercial entity or other building or space open to the public, or when in an outdoor 
public space, wherever it is not feasible to maintain six feet of social distancing from 
another person not in the same household; provided, however, that this face-covering 
requirement does not apply to the following: 

1. any person younger than 10 years of age; 

2. any person with a medical condition or disability that prevents wearing a face covering; 

3. any person while the person is consuming food or drink, or is seated at a restaurant to eat or drink; 

4. any person while the person is (a) exercising outdoors or engaging in physical activity outdoors, and (b) maintaining a safe 
distance from other people not in the same household; 

5. any person while the person is driving alone or with passengers who are part of the same household as the driver; 

6. any person obtaining a service that requires temporary removal of the face covering for security surveillance, screening, 
or a need for specific access to the face, such as while visiting a bank or while obtaining a personal care service involving
the face, but only to the extent necessary for the temporary removal; 

7. any person while the person is in a swimming pool, lake, or similar body of water; 

8. any person who is voting, assisting a voter, serving as a poll watcher, or actively administering an election, but wearing a 
face covering is strongly encouraged; 

9. any person who is actively providing or obtaining access to religious worship, but wearing a face covering is strongly 
encouraged; 

10. any person while the person is giving a speech for a broadcast or to an audience; or 

11. any person in a county (a) that meets the requisite criteria promulgated by the Texas Division of Emergency 
Management (TDEM) regarding minimal cases of COVID-19, and (b) whose county judge has affirmatively opted-out of 
this face-covering requirement by filing with TDEM the required face-covering attestation form—provided, however, 
that wearing a face covering is highly recommended, and every county is strongly encouraged to follow these face-
covering standards. 

Not excepted from this face-covering requirement is any person attending a protest or demonstration involving more 
than 10 people and who is not practicing safe social distancing of six feet from other people not in the same household.



Texas Executive Order GA28 – June 26, 2020
Every business establishment in Texas shall operate at no more than 50 percent of the total listed occupancy of 
the establishment; provided, however, that:
1. There is no occupancy limit for the following: 

1. any services listed by the U.S. Department of Homeland Security’s Cybersecurity and Infrastructure Security Agency (CISA) in its Guidance on the Essential Critical Infrastructure Workforce, Version 3.1 or any subsequent version; 
2. religious services, including those conducted in churches, congregations, and houses of worship;
3. local government operations, including county and municipal governmental operations relating to licensing (including marriage licenses), permitting, recordation, and document-filing services, as determined by the local government; 
4. child-care services; 
5. youth camps, including but not limited to those defined as such under Chapter 141 of the Texas Health and Safety Code, and including all summer camps and other daytime and overnight camps for youths; and 
6. recreational sports programs for youths and adults; 

2. Except as provided below by paragraph number 5, this 50 percent occupancy limit does not apply to outdoor areas, events, or establishments, except that the following outdoor areas or outdoor venues 
shall operate at no more than 50 percent of the normal operating limits as determined by the owner: 

1. professional, collegiate, or similar sporting events; 
2. swimming pools; 
3. water parks; 
4. museums and libraries; 
5. zoos, aquariums, natural caverns, and similar facilities; rodeos and equestrian events; 

3. This 50 percent occupancy limit does not apply to the following establishments that operate with at least six feet of social distancing between work stations: 
1. cosmetology salons, hair salons, barber shops, nail salons/shops, and other establishments where licensed cosmetologists or barbers practice their trade; 
2. massage establishments and other facilities where licensed massage therapists or other persons licensed or otherwise authorized to practice under Chapter 455 of the Texas Occupations Code practice their trade; and 
3. other personal-care and beauty services such as tanning salons, tattoo studios, piercing studios, hair removal services, and hair loss treatment and growth services; 
4. Amusement parks shall operate at no more than 50 percent of the normal operating limits as determined by the owner; 
5. For any outdoor gathering in excess of 100 people, other than those set forth above in paragraph numbers 1, 2, or 4, the gathering is prohibited unless the mayor of the city in which the gathering is held, or the county judge in the case of a gathering in an 

unincorporated area, approves of the gathering, and such approval can be made subject to certain conditions or restrictions not inconsistent with this executive order; (MODIFIED to forbid >10 unless 1, 2, or 4, unless mayor approves)
6. For dine-in services by restaurants that have less than 51 percent of their gross receipts from the sale of alcoholic beverages, the occupancy limit shall remain at 75 percent until 12:01 a.m. on June 29, 2020, at which time such restaurants may only operate at up to 50 

percent of the total listed occupancy of the restaurant, subject to paragraph number 9 below; 
7. People shall not visit bars or similar establishments that hold a permit from the Texas Alcoholic Beverage Commission (TABC) and are not restaurants as defined above in paragraph number 6; provided, however, that the use by such bars or similar establishments of 

drive-thru, pickup, or delivery options for food and drinks is allowed to the extent authorized by TABC; 
8. People shall not use commercial rafting or tubing services, including rental of rafts or tubes and transportation of people for the purpose of rafting or tubing; 
9. For any business establishment that is subject to a 50 percent “total listed occupancy” limit or “normal operating limit,” and that is in a county that has filed with DSHS, and is in compliance with, the requisite attestation form promulgated by DSHS regarding minimal 

cases of COVID-19, the business establishment may operate at up to 75 percent of the total listed occupancy or normal operating limit of the establishment; 
10. for purposes of this executive order, facilities with retractable roofs are considered indoor facilities, whether the roof is opened or closed; 
11. Staff members are not included in determining operating levels, except for manufacturing services and office workers; 

12. Except as provided in this executive order or in the minimum standard health protocols recommended by DSHS, found at www.dshs.texas.gov/coronavirus, people should not be in groups larger than ten and should maintain six 
feet of social distancing from those not in their group; 

13. People over the age of 65 are strongly encouraged to stay at home as much as possible; to maintain appropriate distance from any member of the household who has been out of the residence in the previous 14 days; and, if leaving the home, to implement social 
distancing and to practice good hygiene, environmental cleanliness, and sanitation; the providing or obtaining services, every person (including individuals, businesses, and other legal entities) should use good-faith efforts and available resources to follow the 
minimum standard health protocols recommended by DSHS; 

14. Nothing in this executive order or the DSHS minimum standards precludes requiring a customer to follow additional hygiene measures when obtaining services. Individuals are encouraged to wear appropriate face coverings, but no jurisdiction can 
impose a civil or criminal penalty for failure to wear a face covering; 

15. People shall not visit nursing homes, state supported living centers, assisted living facilities, or long-term care facilities unless as determined through guidance from the Texas Health and Human Services Commission (HHSC). Nursing homes, state supported living 
centers, assisted living facilities, and long-term care facilities should follow infection control policies and practices set forth by HHSC, including minimizing the movement of staff between facilities whenever possible; and 

16. For the remainder of the 2019-2020 school year, public schools may resume operations for the summer as provided by, and under the minimum standard health protocols found in, guidance issued by the Texas Education Agency (TEA). Private schools and 
institutions of higher education are encouraged to establish similar standards. Notwithstanding anything herein to the contrary, schools may conduct graduation ceremonies consistent with the minimum standard health protocols found in guidance issued by TEA. 
Notwithstanding anything herein to the contrary, the governor may by proclamation add to the list of establishments or venues that people shall not visit.



Texas Minimum Recommended Health Protocols
by Industry

• Health Protocols for Employees
• Train all employees on cleaning, disinfection, hand hygiene and respiratory etiquette
• Screen employees before coming into work and refuse to permit employees with listed symptoms from returning to work until cleared
• Conduct temperature checks on all employees at the beginning of their shift
• Have employees wash hands upon entering the business
• Have employees maintain 6 feet separation from other persons
• Stagger schedules
• Encourage remote-working
• If any meal is provided, individually packaged

• Follow health protocols for facilities
• If 6 feet separation is not possible, consider use of dividers and other engineering controls
• Regularly and frequently disinfect and regularly touched surfaces, e.g., doorknobs, tables, chairs, restrooms
• Disinfect any surface customers contact
• Make hand sanitizer, soap and water, etc. readily available
• Visible signage to remind of hygiene practices
• Encourage contactless payment 
• Monitor access to the facility, including door opening to limit others from touching door handles
• Sanitize facility at least daily
• Limit elevators to 4 at a time in the corners, with masks; under ADA some may ride elevator alone
• Disinfect all equipment before and after use
• Provide cleaning products throughout the facility to clean equipment

• Occupancy Limits

• Other Requirements by Industry or Service



Workplace Safety: OSHA

• SPECIFIC guidance for Construction, Manufacturing, 
Retail, and Package Delivering Workforce available on 
OSHA website: https://www.osha.gov/SLTC/covid-
19/news_updates.html

• General guidance for all other employers and a referral 
to the CDC’s guidance 
https://www.osha.gov/Publications/OSHA3989.pdf

• There are 28 OSHA-approved State Plans, which may 
have MORE stringent requirements; Texas is federal  
https://www.osha.gov/stateplans/

• Preparing the Workplace for COVID-19 
https://www.osha.gov/Publications/OSHA3990.pdf



OSHA: Basic Infection Prevention 
Measures
 Handwashing.  If not available at worksite, provide alcohol-

based hand rubs containing at least 60% alcohol. Post CDC 
signage. 

 Encourage workers to stay home if they are sick. Review 
attendance and call in procedure, update if necessary. 

 Encourage respiratory etiquette, including covering coughs and 
sneezes. Post CDC signage. 

 Discourage workers from using other workers’ phones, desks, 
offices, or other work tools and equipment, when possible.  
May need to purchase more equipment. 

Maintain regular housekeeping practices using appropriate 
products.  Consult with CDC guidance, as well as state and local 
requirements. Consult with landlord.  

 Consider recommending a new company positive greeting as an 
alternative to a handshake (e.g. a wave)



OSHA: Workplace Controls

 Install high-efficiency air filters.

 Increase ventilation rates in the work environment.

 Install physical barriers, such as clear plastic sneeze guards.

Consider appropriate restrictions to socially distance in common 
areas: restrooms, kitchens, lobbies, conference rooms, elevators, 
time clock, fitness centers, locker rooms, etc. 

 Install a drive-through window for customer service or tape 
appropriate spacing.

Replace face-to-face meetings with virtual communications. 

Consider establishing policies and practices, such as flexible 
worksites (e.g., telecommuting) and flexible work hours (e.g., 
staggered shifts), to increase social distancing. 

Discontinue nonessential travel & follow CDC travel guidelines. 

Provide resources that promotes personal hygiene (e.g. tissues, 
no-touch trash cans, hand soap, sanitizer, disinfectants, and 
disposable towels for workers to clean their work surfaces).



OSHA: Develop, Implement, and 
Communicate about Workplace 
Flexibilities and Protections 

“Be aware of workers’ concerns . . . that 
may arise during infectious disease 
outbreaks. Provide adequate, usable, 
and appropriate training, education, 
and informational material about 
business-essential job functions and 
worker health and safety, including 
proper hygiene practices and the use of 
any workplace controls (including PPE). 
Informed workers who feel safe at 
work are less likely to be unnecessarily 
absent.”



CDC Recommendations
• Business guidance: 

https://www.cdc.gov/coronavirus/2019-
ncov/community/guidance-business-response.html

• Coughing and sneezing: 
https://www.cdc.gov/healthywater/hygiene/etiquette/c
oughing_sneezing.html

• Cleaning: https://www.cdc.gov/coronavirus/2019-
ncov/community/organizations/cleaning-
disinfection.html

• Approved cleaning supplies: 
https://www.epa.gov/pesticide-registration/list-n-
disinfectants-use-against-sars-cov-2

• Travel: https://wwwnc.cdc.gov/travel

• Face coverings in public: 
https://www.cdc.gov/coronavirus/2019-ncov/prevent-
getting-sick/cloth-face-cover.html



What Does the EEOC Allow?  

Lots of EEOC Guidance: 
https://www.eeoc.gov/coronavirus/

Hot Topics

• Medical inquiries 

• PPE



COVID-19 Testing

“[A]n employer may choose to administer 
COVID-19 testing to employees before 
they enter the workplace to determine if 
they have the virus.”

• Tests must be accurate and reliable. 

• Accurate testing only reveals if the virus 
is currently present; a negative test 
does not mean the employee will not 
acquire the virus later.



Fitness for Duty

• Permissible

• BUT…“doctors and other health care professionals 
may be too busy . . . to provide fitness-for-duty 
documentation. Therefore, new approaches may 
be necessary, such as reliance on local clinics to 
provide a form, a stamp, or an e-mail to certify 
that an individual does not have the pandemic 
virus.”



Health Screenings

“[E]mployers will be acting consistent with the ADA 
as long as any screening implemented is consistent 
with advice from the CDC and public health 
authorities for that type of workplace at that time. 

For example, this may include continuing to take 
temperatures and asking questions about symptoms 
(or require self-reporting) of ALL those entering the 
workplace.”



Health Screenings: Questions

• May ask about known COVID related symptoms:

• fever, chills, cough, shortness of breath, sore 
throat, headache, new loss of smell or taste, 
runny nose, and gastrointestinal problems, 
such as nausea, diarrhea, and vomiting. 

• “Rely on the CDC, other public health 
authorities, and reputable medical sources for 
guidance on emerging symptoms associated 
with the disease.”



Health Screening: Temperatures

• Permissible

• Touchless thermometer preferable

• CDC: A fever is any temperature 100.4 or 
greater.  Confirm with second test. 

• “Employers should be aware that some 
people with COVID-19 do not have a fever”

• Maintain confidentiality of any logs

• Other considerations: 

• Social distancing

• Start the clock? 

• What is going to monitor? PPE? 



Protective Gear

“An employer may require employees to wear 
protective gear (for example, masks and gloves) . . .”

Let’s talk a little bit more about masks… 



CDC Recommendations: Consider 
Requiring Face Coverings

• Nonmedical grade face coverings are not PPE 
according to OSHA (not regulated)

• They may prevent the wearer from spreading the 
virus (carriers without a positive test or symptoms)

• Some states may require and dictate terms

• Employers may require

• If require, consider subsidy for materials and 
cleaning, training. Post CDC guidance. 



Protective Gear: Be Prepared for 
Accommodation Requests 

Employers should discuss requests for 
accommodation due to a disability (e.g. non-latex 
gloves, modified face masks for interpreters) or 
sincerely held religious relief (e.g. modified 
equipment due to religious garb) to see if it is 
feasible and does not pose an undue hardship on 
the operation of the employer’s business. 

• Do you have an accommodation request form? 



Hiring/Re-Hiring: Best 
Practices & Legal Implications

INCLUDES:

• FURLOUGHS/LAYOFFS

• HANDLING REFUSALS TO RTW

• ACCOMMODATIONS

• TELEWORK

• FFCRA



Furloughs/Layoffs (I)

• Check your communications

• Furlough recalls: notify/start

• Options for layoffs

• DOL:  Certain layoffs may combine for WARN 
coverage over 90-days

• Be mindful of recall order for either



Furloughs/Layoffs (II)

• Application of policy/CBA’s

• Preferential recall? 

• Use objective criteria to help avoid inference of 
discrimination



Handling Refusals to RTW
• Proffered reason dictates your action:

• Fear

• PPE

• Requested leave

• Need for accommodation

There may be overlap between reasons!



“I’m afraid to come to work.” (I)

• Plain fear of personal exposure 
generally isn’t enough to refuse to 
return, BUT have a conversation

• Make sure the reason underlying 
the fear isn’t legally qualifying (e.g., 
FFCRA, ADA, etc.)

• What if the fear really connects to a 
live-in family member?

• Documentation
• Unemployment Issues



“I’m afraid to come to work.” (II)

• Identify for/reassure employee on 
steps being taken

• Other options, w/exhaustion here 
possibly rising to discipline

• CAUTION:  The slope gets slippery 
fast!



“I won’t work without PPE.”

• OSHA/CDC requirements/recommendations

• Remember: Exposure may not just be to co-workers

• Who has the obligation to provide it?

• NOTE:  State requirements may vary here

• What if it’s not available?



“I want to take leave.”

3 step-inquiry:

• What’s the reason?

• What does does the law require?

• Basis for request

• FFCRA?  

• Other law?

• What do your policies say?



“I need an 
accommodation.” 

• What’s the current situation – same or new?

• If the same before, how was the accommodation handled pre-
pandemic?

• Accommodations for employees who have a disability which makes 
them higher risk from COVID-19?  Fresh addition to EEOC’s 
Pandemic Guidance 



“I need an 
accommodation.”

(II) 

• Remember the usual considerations under the ADA:

• Definition of disability – including ‘regarded as’

• What are the essential functions of the position (job description?)

• Interactive process, including obtaining medical information

• Undue hardship – balance may not be the same now according to 
the EEOC

• What about telework?  Funny you should ask …



Teleworking



Teleworking

• Maybe you’re already there

• Considerations are many:

• Productivity

• Social distancing needs

• Data security

• Monitoring

• Wage and hour

• ESSENTIAL FUNCTIONS



Teleworking

• Go Back to the Basics:

• Generally not obligated to permit telework 
(absent agreement as a reasonable 
accommodation)

• What if you want to?



Teleworking

If you haven’t already, lend formality:

• Have a policy in place

• Train on process and expectations 
(managers & subordinates)

• Biggest legal consideration? Wage and 
hour:

• Time tracking/reporting method

• Hours worked 



FFCRA
Still applicable through 12-31-20

• Leave still available to employees rehired/brought back
• School/child care contingency
• Once already reopened, or to be used in lieu of 

returning when otherwise would have
• Limits unchanged, so if taken already, not available



FFCRA

• Intersection between rehiring & eligibility

• 500 employee threshold (includes full & part-time, 
and those on leave)

• Count is made at time leave is sought

• 30 day employment requirement for Emergency 
FMLA

• Hour and compensation adjustments

• Hazard pay?

• Calculations on averages go back 6-months



Takeaways/ Action Steps 
Review your State and Local laws to determine any 

necessary steps for reopening

Understand any customer or insurer requirements

Assess risk of employees contracting COVID-19 in the 
workplace and draft policies and procedures to minimize 
that risk, including: 
Health screening
Environmental controls (social distancing, hygiene, PPE, 

travel)
Procedures for isolating confirmed or symptomatic 

employees

Prepare communications to employees regarding steps to 
assure their safety

Draft or review your accommodation request form

Revisit your attendance and call in procedure policies prior 
to redistribution to employees



Takeaways/ Action Steps 

Create or update telework policies, as necessary

Revisit your EEO policies & retrain managers – including 
with respect to accommodation, leave, retaliation, etc. –
prior to redistribution to employees

Train appropriate personnel to serve as a point of contact 
for COVID-19 related inquiries, including complaints, and be 
mindful of protected activity in this area

Make sure to hang FFCRA poster and have FFCRA compliant 
forms to collect information necessary to obtain tax 
credit/substantiate leave

Ensure you are regularly and consistently up-to-date on 
recommendations and guidance, especially from the CDC

Don’t forget fundamentals:  consistency, documentation, 
objective evidence, following traditional legal requirements, 
etc.



Thank You!!! 

Jana H. Woelfel
jwoelfel@clarkhill.com

713-951-5691

To help provide perspective and education on 
COVID-19, Clark Hill attorneys have produced 
several pieces of thought leadership to assist 
clients and colleagues through this difficult 

and rapidly-changing time. 

Please visit www.clarkhill.com/pages/covid-19 
for access a wide range of resources related 

to coronavirus.



Legal Disclaimer

This document is not intended to give legal advice. It is comprised of general information. 
Employers facing specific issues should seek the assistance of an attorney.


