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Agenda

 FMLA Review

 What Is The Families First Coronavirus Response Act?

– Emergency FMLA Expansion Act

– Emergency Paid Sick Leave Act

 What’s To Come? Capital Hill Update: Small Business 
Loan Relief – Keeping Workers Paid And Employed 
Act

 Questions?



What is the Families First Coronavirus 
Response Act and what does it do?

 Signed into law on March 18, 2020 and will take 
effect within the next two weeks (waiting for 
Secretary of Labor regulations) no later than April 
2, 2020

 Provides added relief to many employees who are 
required to take time off of work because of the 
impact that COVID-19 is having throughout the 
United States

 Two parts to the Act that will impact many 
employers:

– FMLA Expansions

– Paid Sick Leave Requirements



Emergency Family and Medical 
Leave Expansion Act (“EFMLEA”)

 Effective Dates: From the date the Act goes into 
effect (pending SOL dictate) ending December 31, 
2020 (unless extended) because of a need related 
to a public health emergency

 Amends Title I of the FMLA by adding at the end
the Public Health Emergency Leave Provisions

 Must Be Read In Conjunction with the FMLA



Overview FMLA

 Provides 12 weeks of unpaid leave to eligible 
employees of covered employers for qualifying 
reasons

 Covered Employers:

– Private Employer: Employs at least 50 
employees within a 75 mile radius for each 
working day during 20 calendar workweeks 
in the current or preceding calendar year

– Public Employer: Public agencies are covered 
employers without regard to the number of 
employees employed. Public as well as 
private elementary and secondary schools 
are also covered employers without regard 
to the number of employees employed.



Overview FMLA

 Eligible Employee

– Employed by the employer for at least 12 
months

– Work at least 1,250 hours during the 12 
months immediately preceding the 
commencement of the leave

– Employed at a worksite where 50 or more 
persons are employed by the employer 
within 75 miles of that worksite 



Emergency Family and Medical 
Leave Expansion Act 

Private employers with fewer than 500 employees

 More to Come: 

 The Secretary of Labor and the following employers may exclude:

– Certain medical providers and emergency responders

 The Secretary of Labor may exclude: 

– Small businesses with less than 50 employees when the 
imposition of the requirement would jeopardize the viability of 
business as a going concern. Consider: Be prepared to be 
covered.

 Public employers should be prepared to follow the requirements 
of the FMLA Expansion Act

– But It’s Not In The Expansion Act? Is It?



Emergency Family and Medical 
Leave Expansion

Who is NOT covered?

 Large PRIVATE employers with 500 or more 
employees (they are not, however, precluded from 
offering emergency leave or changing their leave 
policies)



Emergency Family and 
Medical Leave Expansion

Who Is An Eligible Employee?

 An employee who has been employed by a 
Covered Employer for at least 30 calendar 
days by the employer

 Does this change the definition of eligible 
employee?

 What if there is a break in service?



Leave Requirement “Qualifying Event” 
An eligible employee shall be entitled to a total of 12 workweeks of leave during 
any 12-month period for one or more of the following: 

A. Because of the birth of a son or daughter of the employee and in order to 
care for such son or daughter

B. Because of the placement of a son or daughter with the employee for 
adoption or foster care

C. In order to care for the spouse, or a son, daughter, or parent, of the 
employee, if such spouse, son, daughter, or parent has a serious health 
condition

D. Because of a serious health condition that makes the employee unable to 
perform the functions of the position of such employee

E. Because of any qualifying exigency (as the Secretary shall, by regulation, 
determine) arising out of the fact that the spouse, or a son, daughter, or 
parent of the employee is on covered active duty (or has been notified of an 
impending call or order to covered active duty) in the Armed Forces

The EFMLEA amends the qualifying event definition by adding at the end F:

F. An Employee is unable to work (or telework) due to the need to care for 
the employee’s son or daughter who is under 18 years of age and the son 
or daughter’s school or daycare is closed or the childcare provider is 
unavailable due to COVID-19



Emergency Family Medical 
Leave Expansion

 If the employee’s need for leave is 
foreseeable, employee must provide 
notice as soon as possible

 Note: FMLA expansion does not cover 
any COVID-19 related leave required for 
medical reasons. Leave may be required 
under other provisions of the FMLA.

 Employers must post the new notice



Emergency Family Medical Leave 
Expansion What Leave Is 

Provided?

What leave is afforded to employees 
covered by the FMLA Expansion Act?

 12 weeks of Protected Leave

 First 10 days can be unpaid

 An employee MAY ELECT to use PTO, 
vacation, other medical or sick leave for 
unpaid leave for the 10-day period



Emergency Family Medical 
Leave Expansion

What is the Rate of Pay and Caps?

 After the first 10 days (i.e. two 
workweeks), the remaining available 
leave (10 weeks) shall be paid:

– At an amount not less that 2/3 the 
employee’s regular rate of pay (as 
defined by the Fair Labor Standards 
Act)

– For the number of hours the employee 
is normally scheduled to work

– Caps: Pay not to exceed $200 per day 
or $10,000 in the aggregate



Recent Mandated Closures –
Are Those Employees Eligible Under 

the EFMLEA?
 Not addressed in the EFMLEA

 However, 29 CFR § 825.200(h) provides:

– “…if for some reason the employer's business 
activity has temporarily ceased and employees 
generally are not expected to report for work for 
one or more weeks (e.g., a school closing two 
weeks for the Christmas/New Year holiday or the 
summer vacation or an employer closing the 
plant for retooling or repairs), the days the 
employer's activities have ceased do not count 
against the employee's FMLA leave entitlement.” 



Good News – Speedy (?) 
Dollar for Dollar Tax Credits

 Refundable tax credits in “an amount equal to 
100 percent of the qualified” FMLA leave paid by 
the employer for each calendar quarter. The 
credit can be taken against the employer’s 
portion of the Social Security and Medicare taxes.

 Refund/credit is capped at $200/day per 
employee and $10,000 per quarter

 Public entities are not eligible for tax credits 
because they are typically funded through state 
aid or other revenue and treated differently

How long will it take to get the refund?

 Immediately through payroll deductions

 If this is not enough - The IRS expects to process 
the tax credit claims within two weeks or less, 
with details of the new, expedited procedure to 
be announced next week



Emergency Family 
Medical Leave Expansion

Additional Protections

 Restoration to position at the conclusion of 
the protected leave (as with the FMLA)

 Does not apply to employers with less than 
25 employees and if the job has been 
eliminated due to economic conditions or 
other changes in operating conditions related 
to COVID-19

 Employer must continue health benefits

 What about intermittent leave? Does it 
apply?



Emergency Family Medical 
Leave Expansion 

What are the remedies?

 Wait and see….

 Remedies are not addressed in the Act so unless 
the regulations address remedies, remedies 
afforded under the FMLA likely apply



All New
Emergency Paid Sick Leave Act

 Creates a New Paid Sick Leave Entitlement for 
Workers Affected By COVID-19

 Enforced under the Fair Labor Standards Act

 Signed into law on March 18, 2020 and will take 
effect within the next two weeks (waiting for SOL 
regulations) no later than April 2, 2020 and last 
through December 31, 2020, unless extended

 Awaiting SOL Regulations! 



Who is Covered?
Employees

 No minimum length of employment

 Health-care providers and emergency responders may 
elect to exclude such employee from the paid leave 
benefit

Employers

Any person engaged in commerce or in any industry or 
activity affecting commerce:

 Private sector employers with fewer than 500 employees

 Public sector employers of any size

Post Notice

 Model notice shall be issued by SOL – no later than 
seven days after enactment 



What Additional Sick 
Time Is Being Provided?

 Full Time Employees: 80 Hours
 For Part-Time Employees:

– Recurring schedules: use the number of hours 
worked on average over a two-week period

– Varying Schedules:
o If the employee has been employed for six 

months, use the average hours scheduled per 
day over the past six months including any 
time of leave

o If the employee has not been employed for six 
months, use the average number of hours per 
day worked that was reasonably expected at 
the time of hire



Triggering Events

1. The employee is subject to a legal quarantine or isolation
order

2. The employee has been advised by a health-care provider to
self-quarantine

3. The employee is symptomatic and seeking a diagnosis

4. The employee is caring for a person described in Reason 1 or 2

5. The employee is caring for a son or daughter whose school,
day care is closed or child-care provider is unavailable due to
COVID-19 precautions

6. The employee is experiencing any other substantially similar
condition specified by the Secretary of HHS”



Rate of Pay and Caps
For reasons 1-3 (self imposed quarantine and 
illness), the leave must be paid at least the greater 
of:

 The employee’s regular rate of pay (per the 
FLSA)

 Federal minimum wage

 Local minimum wage

 Capped At $511 per day and $5,110 in the 
aggregate

For reasons 4-5 (caring for or other similar 
condition):

 Must be at least two-thirds of the regular pay 
rate

 Capped at $200 per day and $2,000 in the 
aggregate



Good News –
Tax Credits Apply Here As Well

Tax Credits:

For reasons 1-3 (self imposed quarantine and illness):

 Up To $511 per day per employee 

For reasons 4-5 (caring for or other similar condition):

 Up to $200 per day per employee

Reminder: Public entities are not eligible for tax credits 
because they are typically funded through state aid or 
other revenue and treated differently



Employer’s Paid Sick Leave Policy
What You Can Do Now

Work With Your Clark Hill Attorney To Develop a 
Policy That:

 Requires employees to follow reasonable notice 
procedures

 Advises employees that:

– The leave does not carry over from year to year

– Any unused leave is not paid at termination

– The employer will not retaliate against any
employee for taking leave or filing a complaint or 
testifying



Coordination With Other 
Employer Leaves

 Employers may not change already-
existing paid leave policies to avoid 
having to pay it. The employee is 
entitled to both. 

 The employee may not be required to 
use accrued PTO before using the 
leave under this law

 Employers with union employees may 
satisfy the requirements if paying into 
a sick leave fund under an existing 
CBA



Other Considerations

Once the Regulations are Issued!

We encourage you to have a strategy session with 
your legal advisor to consider BOTH application of 
the EFMLEA and EPSLA as it relates to your business



The Proposed CARES Act

• Bill is still very much in the proposed stage

• Subject to change, especially details like 
dollar amounts, limitations and the like

• The CARES Act (technically the Coronavirus 
Aid, Relief, and Economic Security Act) is 
made up of numerous sub-acts and is actually 
an omnibus bill



The Proposed CARES Act
What is being considered?

 Small business retention loans that would 
give employers two weeks of cash flow 
coverage to keep workers on the payroll

 A broad-based lending program through the 
Federal Reserve that would leverage up to $4 
trillion in liquidity to help businesses big and 
small get through the next 90 to 120 days

 Postpones estimated tax and employer Social 
Security tax payments from when otherwise 
due

 $208 billion in additional aid for the most 
distressed industries and sectors



The Proposed CARES Act
Continued…

 Enhanced unemployment insurance benefits for 
those who lose jobs as a result of the coronavirus

 Discretion to Secretary of Education to defer 
student loan payments  for a full six months

 All diagnosis for and treatment of COVID-19 to be 
treated as essential health care to be paid by 
insurance without copayment, including future 
vaccines

 Expanded health savings account (HSA) use for 
telehealth and over-the-counter medications

 Far more favorable charitable tax deductions in 
2020 for individuals and businesses



The Proposed CARES Act

• Recovery checks for individuals of up to 
$1,200, with an average check of about $3,000 
for a family of four

• Up to $100,000 can be withdrawn for COVID-
19 related expenses from certain qualified 
retirement accounts without penalty (income 
tax may still be due over a three year period) 



Any Questions?



Thank You Maria Dwyer

(313) 309-9474

mdwyer@clarkhill.com

Stephanie Rawitt

(215) 640-8515 

srawitt@clarkhill.com

HRAA For HR Support

Paul Boehms | (313) 965-8358

Also, To help provide perspective and 
education on COVID-19, Clark Hill attorneys 
have produced thought leadership to assist 

clients through this difficult and rapidly-
changing time. 

www.clarkhill.com/pages/covid-19



Legal Disclaimer

This document is not intended to give legal advice. It is comprised of general information. 
Employers facing specific issues should seek the assistance of an attorney.
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