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The U.S. Supreme Court's 2020 decision in County of Maui v. Hawaii 
Wildlife Fund created a new category of factual criteria that must be 
evaluated in order to determine whether the Clean Water Act applies 
to groundwater. 
 
Traditionally, the CWA covers rivers, streams, lakes and other bodies 
of water generically known as waters of the United States, or 
WOTUS. Pollution discharged to a WOTUS is legally authorized only if 
the discharge meets the criteria set forth in a National Pollution 
Discharge Elimination System, or NPDES, permit for that discharge. 
 
The Maui case addressed whether pollution released in groundwater can be regulated as a 
point source discharge under the CWA. The CWA is triggered when pollution emanates from 
a point source and is discharged to a WOTUS. 
 
Under the CWA, a point source is defined as "any discernible, confined and discrete 
conveyance, including but not limited to any pipe, ditch, channel, tunnel, conduit, well, 
discrete fissure, container, rolling stock, concentrated animal feeding operation, or vessel or 
other floating craft." 
 
Although the CWA definition provides examples of things that fall under the point source 
category, it is not an all-inclusive list. So long as something is a "discernible, confined, and 
discrete conveyance," it could be considered a point source. 
 
A nonpoint source refers to any other source of water pollution that does not meet the legal 
definition of a "point source." A common nonpoint source of pollution is runoff carried into 
water through rainfall or snowmelt. 
 
Additions of pollutants into waters covered by the CWA from nonpoint sources do not 
require NPDES permits. Nonpoint sources are typically left to the individual states to 
regulate through mandatory programs or voluntary measures. 
 
The Supreme Court expanded the definition of "point source" to include groundwater that 
enters a WOTUS indirectly by way of a "functional equivalent" of a point source. While not 
defining "functional equivalent," the court outlined various factors to consider when making 
a determination as to whether a functional equivalent of a point source exists. 
 
The factors referenced in Maui are: 

 Transit time; 

 Distance traveled; 

 The nature of the material through which the pollutant travels; 

 The extent to which the pollutant is diluted or chemically changed as it travels; 

 

Steven Hoch 



 The amount of pollutant entering the navigable waters relative to the amount of the 
pollutant that leaves the point source; 

 The manner by or area in which the pollutant enters the navigable waters; and 

 The degree to which the pollution, at that point, has maintained its specific identity. 

 
Since the ruling in Maui, two federal appeals court decisions have added some dimension to 
what needs to be done to prosecute or defend a claim of functional equivalent in litigation. 
 
Cottonwood Environmental Law Center v. Edwards 
 
On Nov. 21, 2023, the U.S. Court of Appeals for the Ninth Circuit issued its decision in 
Cottonwood Environmental Law Center vs. Edwards. In this case, the defendant, Big Sky 
Water and Sewer District, operated lined holding ponds that stored various treated effluent 
flows from a resort community in Big Sky, Montana. 
 
The ponds also had an underdrain, not connected to the ponds, that collected groundwater 
under two of the three ponds to capture leaks. The collected groundwater was then piped to 
the West Fork of the Gallatin River. The undisputed evidence was that the leaking water 
would reach the West Fork, even without the underdrain. 
 
The Cottonwood Environmental Law Center sued Big Sky, claiming that Big Sky violated the 
NPDES requirements because it did not have a permit as required under the CWA. The U.S. 
District Court for the District of Colorado ruled in 2022 that there was no showing that there 
was a direct discharge, because the leakage had to move through an aquifer before 
reaching the underdrain. 
 
Therefore, the district court held, the plaintiffs could only continue their case based on the 
indirect or functional equivalent theory set forth in Maui. The verdict of the jury in the trial 
found for Big Sky and the golf course, and the plaintiffs appealed. 
 
The Ninth Circuit upheld the district court ruling that the underdrain was not a point source, 
because it did not transport pollutants between "meaningfully district water bodies," and 
that the groundwater and the river were hydrologically connected — and would be even if 
there was no underdrain piping. 
 
In other words, the pollutants would still get to the river. This being the case, the Ninth 
Circuit ruled that the transfer between the ponds and the river is not a discharge under the 
CWA. 
 
Further, the Ninth Circuit held that Maui's indirect discharge test was the proper framework 
for this case, and as a result, it affirmed the trial court's decision. 
 
Stone v. High Mountain Mining Co. 
 
In Stone v. High Mountain Mining Co., plaintiffs in Colorado claimed a mining operator 
needed an NPDES permit under the CWA for contaminants in water flowing from the 
company's settling ponds into the groundwater, which then flowed into the Middle Fork of 
the South Platte River. 
 
In its 2022 decision, the U.S. District Court for the District of Colorado evaluated the seven 



nonexclusive Maui factors, but only relied on three: transit time, distance traveled and the 
nature of the material through which the pollutant traveled. The court believed that there 
was insufficient evidence to analyze the other criteria. 
 
Using these three factors, the trial court found that High Mountain Mining violated the CWA, 
as seepage from the ponds was a functional equivalent of a discharge without the proper 
permit. In the decision, the court penalized the company $500,000. 
 
The mining company appealed, claiming there was a misapplication of the Maui factors. On 
Jan. 3, the U.S. Court of Appeals for the Tenth Circuit overturned the district court's opinion. 
 
The Tenth Circuit asserted that focusing solely on three of the seven factors, rather than 
considering all relevant geophysical factors, was wrong. The Tenth Circuit agreed with the 
district court's analysis of the three factors it did use, but believed the district court should 
have made additional findings on the other Maui factors. 
 
In particular, the Tenth Circuit noted that factors such as dilution and amount of discharge 
might be important in this context. It stated that by dismissing several factors as factually 
underdeveloped, while still finding for the plaintiffs, impermissibly shifted the burden of 
proof away from the citizen plaintiffs to the mining company. 
 
The Tenth Circuit remanded the case to the district court, which will likely have to reopen 
the hearing on the evidence, and at least attempt to perform the analysis the Tenth Circuit 
is requiring. When the other four factors are considered, it could very well be that the 
verdict will not change. 
 
Conclusion 
 
These two decisions outline what practitioners need to analyze in similar cases. First, it is 
important to review and consider all Maui factors. 
 
But second, as the Supreme Court made very clear, that list of factors is not exclusive — 
and therefore, a review of the facts, geology, geography and hydrology of a particular 
situation may determine that there is another possible functional equivalent that could be 
used to support or defend the case. There is really no way to characterize or define 
additional factors that could be employed, as each case comes with a wide variety of 
different facts. 
 
Maui is truly a case that defies a simple characterization of the methodology needed to 
successfully litigate a functionally equivalent matter. In some sense, it can be viewed as a 
case requiring tossing all the evidence at the wall, and seeing what sticks. 
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