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The Trump administration's newest proposed fee on H-1B visas is an unconstitutional tax that is outside its authority to promulgate, according to attorneys general of 22 states, led by California and Massachusetts.
The fee — proposed under August 25 rulemaking by the Department of Homeland Security and U.S. Citizenship and Immigration Services (USCIS) — is “a transparent effort" to resurrect the “$100,000 levy on employers for each H-1B petition filed” that was vacated in federal court this year, the attorneys general said in a September 24 letter to the head of USCIS.
The H-1B visa program allows employers to hire highly and specially skilled noncitizen workers. For most employers, the program’s aggregate visa approvals are capped at 65,000 annually, with another 20,000 for advanced degree holders. Employers subject to the cap — “cap-subject” employers — must obtain H-1B visas through an annual lottery. Employers not subject to the cap and lottery — cap-exempt employers — include certain government and nonprofit entities.
The administration's proposed rule would impose a $103,265 “additional H-1B fee” for all H-1B cap-subject petitions. The fee “would be paid at the time of filing and would be imposed in addition to all other applicable fees or payments,” according to an August 24 release by the DHS.
The proposal follows the U.S. District Court for the District of Massachusetts's June 8 ruling in California v. Mullin that the $100,000 payment requirement for new H-1B visa applications under President Trump's September 2025 proclamation was unlawful for reasons including that “the Policy imposes a tax on H-1B petitions without the requisite delegation by Congress.” The administration unsuccessfully sought a stay of the ruling and is appealing the decision.
USCIS asserts that the new proposed assessment is “separate from the $100,000 payment required by Proclamation 10973” — the 2025 proclamation the federal district court ruled unlawful — “and is based on different authority.” It said if the original charge under the 2025 proclamation is ultimately reinstated, both charges could be collected.
The states argue that the administration is simply sidestepping the June court decision.
“The Trump Administration is once again overstepping its legal authority and imposing unjustified burdens on state and local governments and on their residents,” California Attorney General Rob Bonta (D) said in a September 24 release. “This proposed rule would undermine California and other states’ abilities to ensure that core services our residents rely on, such as education and healthcare, are fully staffed with highly trained personnel.”
Notably, that concern reflects the standing arguments the state plaintiffs made in Mullin.
The states allege that what USCIS calls a fee in the proposed rule is an unlawful tax because it is outside the scope of USCIS's enforcement authority and requires congressional authorization.
“While Defendants in Mullin previously argued the 2025 Policy was not subject to the limitations imposed by Section 286(m)” — the Immigration and Nationality Act provision authorizing the DHS secretary to set fees to recover costs for providing immigration adjudication and naturalization services — "USCIS now claims that Section 286(m) itself provides sufficient authority for the proposed $103,265 tax on employers for each H-1B petition submitted,” the attorneys general's letter says.
The letter notes that “USCIS has somewhat narrowed the scope of the proposed rule” by excluding H-1B cap-exempt employers, but it argues that “the 2026 Rule makes no allowance for the countless public employers — including schools, healthcare facilities, and other state and local government agencies — that are not cap-exempt.”
The state attorneys general also contend that the rule violates the Administration Procedure Act. The administration “both fails to adequately justify the burdens the tax would impose on states and fails to consider less harmful alternatives,” according to a release by Bonta’s office.
New Proclamation
The dispute comes as Trump on September 18 announced a new proclamation that extended the 2025 one through September 21, 2027. The administration said that after the 2025 proclamation, the fee had been paid for “over 700 petitions,” crediting it for reductions in total H-1B registrations by large IT firms and a shift in H-1Bs toward higher-skilled and higher-paid workers.
“It is reasonable to conclude that the required $100,000 payment and newly implemented weighted selection process have had the combined effect of deterring low-wage and low-skilled recruitment while increasing access for high-skilled and high-wage workers,” the new proclamation said.
Alison Hitz of Clark Hill LLP told Tax Notes September 25 that the proclamation extending the vacated fee signaled that the administration believes the $100,000 fee is valid, and it intends to continue fighting for its reinstatement. She said USCIS's decision to pursue formal rulemaking to impose the $103,265 charge means that it would be “more likely to stand up in court” than one imposed by proclamation under the APA.
Unlike the earlier $100,000 charge, the new proposal doesn’t apply to cap-exempt employers. But for cap-subject employers, the new fee is broader than the previous one because it applies to all H-1B cap-subject petitions, Hitz said. Noncitizen students already living in the United States who graduated “and got a job, and the employer here is looking to sponsor them longer-term” would be subject to it, as opposed to the 2025 fee, which was only for people outside the United States, she said.
Hitz noted that TechNet issued a September 24 statement opposing the proposed charge. “For them, a lot of people that they would be hiring on an H-1B would fall under this fee,” she said.
USCIS declined to comment but noted that questions and concerns about the proposed rule will be addressed during the public comment process.
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